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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA | 
V. 
CLARENCE E. WATSON, JR. 


No. 1159-53 
Grand Jury No. 1039-53 
Housebreaking, Larceny and 
Rape (22 DCC 1801, 2202, 2801) 
CRIMINAL DOCKET 


) | 
Criminal Action 
) 


1953 

July 27 Presentment and Indictment filed (3 Counts) Copy of indict- 
ment given to deft. Cert. filed. 

July 31 ARRAIGNED, INDICTMENT READ: Plea NOT GUILTY 
entered; Deft. remanded to the District of Columbia Jail; 
Attorney Thomas Wadden present. Appearance of Thomas 
Wadden entered. KEECH, J. Cert. filed. (Reporter- Rawls) 


Defendant's motion for extension of time, filed (Thomas A. 
Wadden, Jr.) | 
Motion of the deft. for extension of 2 weeks for time for 


filing of motions by the deft. GRANTED; Attorney Thomas 
Wadden present. Defendant remanded to the District of 
Columbia Jail. McLAUGHLIN, J.. (Reporter-Delehanty) 
Motion of defendant to Inspect, motion to Inspect Grand Jury 
Docket Books, Petition for Mental Examination, motion for 
Change of Venue on ground of prejudice and motion for Order 
directing daily copy of the Transcript of Trial Proceedings 

be furnished defendant and Points & Authorities in support 


thereof, filed. Cert. of Serv. 


Motion of defendant to advance Criminal Case No. 1162-53 
for trial, filed. Cert. of Serv. 
Government's Opposition to defendant's motion to compel 


Government to act contrary to its election for trial of cases 


against defendant and Points & Authorities in support thereof, 
filed. Cert. of Serv. 

Motion of defendant to advance Criminal Case No. 1162-53 

for trial, argued and DENIED; Deft. remanded to the District 
of Columbia Jail; Attorneys James C. Toomey, Esq. and 
Thomas Wadden, Esq. present. HOLTZOFF, J. Cert. filed. 
(Reporter-Markwalter) 

Government's answer in opposition to defendant's motion for 
Mental’ Examination with copies of letters from Elmer Klein, 
M.D. and Morris Kleinerman, M. D., attached; Objections 

of the United States to granting defendant's motion for change of 
Venue on grounds of prejudice; Points & Authorities in support 
thereof and in Re; - defendant's motion for Daily Copy of Trial 
Proceedings, the Government would not oppose the granting 

of such an order, filed. Cert. of Serv. 

Government's opposition to defendant's motion to inspect 
Grand Jury Docket Records, filed. Cert. of Serv. 
Government's opposition to defendant's motion to inspect and 
for bill of particulars and Points & Authorities in support 
thereof, filed. Cert. of Serv. 

Capital List of Jurors and witnesses served on defendant 
personally November 24, 1953 at the District of Columbia 
Jail, filed. 

Motion for change of venue and motion for an inspection of the 
docket book and poll book of the grand jury argued and denied. 
Memo. denying Motion for change of venue and motion for an 
inspection of the docket book and poll book of the Grand Jury, 
Motion to inspect, argued and denied. Petition for Mental 


examination argued and granted. Order to be presented. 


Motion for an order directing daily copy of transcript of 
trial proceedings be furnished deft. , referred to the trial 
judge for action. Attorneys Thomas Wadden and James Cc. 
Toomey present. HOLTZOFF, J. (Reporter-MacReynolds) 
Cert. filed. ; 
Affidavit in support of application to proceed in Forma Pauperis, 
filed and granted. HOLTZOFF, J. 
ORDER that defendant be examined by Drs. Amino Perretti 
and Gerhart Gordon, filed. HOLTZOFF, J. (Reporter- 
MacReynolds) 
aes of MENTAL EXAMINATION OF DEFT. BY Gerhart 

. Gordon, M.D., filed. : 
Capital List of Jurors served on the defendant personally at 
the D.C. Jail on January 7, 1954, filed. | 
Report of Mental Examination of defendant by Amino Perretti, 
M.D., filed. 
Capital List of Jurors served on the deft. personaly February 
8, 1954 at the D.C. Jail, filed. 
Capital List of Jurors served on the deft. personally on 
March 4, 1954 at the D.C. Jail, filed. 
Capital List of a witness served on the deft. personally on 
March 10, 1954 at the D.C. Jail, filed. 
Motion of defendant to furnish daily copy of transeript of pro- 
ceedings at Government expense, heard and granted: 
JURORS SWORN ON VOIR DIRE: JURY SWORN: : 
Eugene E. Brunk, Mrs. Olivia D. Clarke, Robert W. Mess, 
James E. Bailey, Albert F. Lance, Joseph D. Sudduth, 
Anthony Washington, William J. Foller, Centry G. Glanton, 
Harold W. King, Richard E. Green, Howard C. Dameron. 
Two alternate jurors called & sworn: a.1. Eunice C. 


Simpson a.2. Donald B. Yates. Case respited until 
tomorrow morning. Defendant remanded to the District of 
Columbia Jail; Attorneys James Toomey and Thomas Wadden 
present. MATTHEWS, J. (Reporter-Minier) Cert. filed. 

Juror #11, Richard E. Green is excused from further considera- 
tion in this case; Alternate Juror #1, Eunice C. Simpson takes 
jury seat #11; Alternate Juror #2, Donald B. Yates takes 
Alternate Juror Seat #1; TRIAL RESUMED: Case is respited 
until tomorrow. Deft. remanded to the District of Columbia 


Jail; Attorneys James Toomey and Thomas Wadden present. 
MATTHEWS, J. (Reporter-Minier) Cert. filed. 

TRIAL RESUMED; same jury: Case is respited until Monday. 
Deft. remanded to the District of Columbia Jail; Attorney 
James Toomey and Thomas Wadden present. MATTHEWS, 

J. (Reporter-Minier & MacReynolds) Cert. filed. 


TRIAL RESUMED; same jury: Deft. remanded to the 
District of Columbia Jail. Case respited until tomorrow. 
Attorneys James Toomey and Thomas Wadden present. 
MATTHEWS, J. (Reporter-Minier & MacReynolds) Cert. 
filed. 

TRIAL RESUMED; same jury; Alternate Juror discharged; 
VERDICT: Guilty as indicted; Case is REFERRED to the Pro- 
bation Officer of the Court; Deft. remanded to the District of 
Columbia Jail; Attorney James Toomey and Thomas Wadden 
present. MATTHEWS, J. (Reporter-Minier & MacReynolds) 
Cert. filed. 

ORDER granting defendant's motion that the daily transcript 

be furnished the deft. at Government expense, filed. 
MATTHEWS, J. Signed 3-16-54. (N) 

TRANSCRIPT OF PROCEEDINGS, Vol. I, Tuesday, March 16, 
1954, Pages 1-29, Wednesday, March 17, 1954, Pages 30-174, 
Vol. 0; Thursday, March 18, 1954, Pages 174-318, Vol. I; 


Monday, March 22, 1954, Pages 319-480, Vol. IV; Tuesday, 
March 23, 1954, Pages 481-608, Vol. V, filed. | 
Government's instruction No. 1, filed. MATTHEWS, J. 
(Reporter-Minier) 
SENTENCED to imprisonment for a period of Three (3) years 
to Ten (10) years on Count 1; One (1) year on Count 2; said 
sentence to run concurrently with sentence imposed on Count 
1; Ten (10) years to Thirty (30) years on Count 3; said 
sentence to take effect at the expiration of sentence imposed 
on Count 1. Deft. remanded to the District of Columbia 
Jail; Attorneys James Toomey and Thomas Wadden present. 
MATTHEWS, J. (Reporter-Harrison) | 

Judgment & Commitment of 4-30-54, filed. MATTHEWS, J. 


MOTION OF DEFENDANT to vacate sentence, pursuant to 

T. 28, USC, Sec. 2255, and discharge deft. from custody, 
filed. | 
OPPOSITION of Government to Motion entitled "Motion to 
Vacate Sentence pursuant to Title 28 U.S. Code, 2255 and 
discharge Defendant from Custody", filed. Cert. of Serv. 
Affidavit of Clarence E. Watson, Sr. and Mary Lyles, filed. 
Cert. of Serv. | 
Supplementary Memorandum of Points & Authorities in support 
of motion to vacate sentence, filed. Cert. of Serv. 

ORDER DENYING motion of defendant pursuant to T. 28, U.S. 
Code, Sec. 2255, filed. MATTHEWS, J. (N) 

MOTION of DEFENDANT for reconsideration of motion to 
vacate sentence pursuant to T. 28, U.S. Code, Sec. 2255, 
filed. Cert. of Serv. | 

ORDER DENYING motion for reconsideration, filed. 
MATTHEWS, J. (N) 

AFFIDAVIT of DEFENDANT in support of application for 


leave to proceed on Appeal from Order Denying motion under 
T. 28, U.S. Code, Sec. 2255, without prepayment of costs 

and for transcript of trial proceedings, filed. 

Leave to proceed on appeal (from Order Denying motion under 
T. 28, USC, Sec. 2255) without prepayment of costs is granted. 
The request for transcript of trial proceedings is denied 
without prejudice. MATTHEWS, J. 12-22-59 (N) NOTICE 

OF APPEAL, filed. 


[ Filed in Open Court July 27, 1953] 


[ INDICTMENT] 
* * * * 


The Grand Jury charges: 

On or about May 1, 1953, within the District of Columbia, Clarence 
E. Watson, Jr., entered the apartment of Althea Dixon and Vera Steele 
with intent to steal property of another. 
SECOND COUNT: 

On or about May 1, 1953, within the District of Columbia, Clarence 
E. Watson, Jr., stole the property of Althea Dixon of the value of about 
$40.00 consisting of money. 
THIRD COUNT: 

On or about May 1, 1953, within the District of Columbia, Clarence 

E. Watson, Jr., had carnal knowledge of a female named Althea Dixon 


forcibly and against her will. 


/s/ LEO A. ROVER 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: Arnold S. Dahl (signature) 


Foreman. 


[ Filed July 31, 1953] 


PLEA OF DEFENDANT 


On this 31st day of July, 1953, the defendant Clarence E. Watson, 


Jr., appearing in proper person and by his attorney Thomas Wadden, 
Esquire, being arraigned in open Court upon the indictment, the indict- 
ment being read to him, pleads not guilty thereto. The defendant is 
remanded to the District Jail. | 
By direction of | 
Richmond B. Keech 


Presiding Judge | 
Criminal Court #One 


Present: HARRY M. HULL, Clerk 
United States Attorney 
By Edward P. Troxell By (illegible signature) 


Assistant United Deputy Clerk 
States Attorney 


J. Rawls 
Official Reporter 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C., 
Tuesday, March 16, 1954. 
The above-entitled action came on for trial at 2:30 o'clock p.m., 
Tuesday, March 16, 1954, in the United States District Court for the 
District of Columbia, 
BEFORE: 
HONORABLE BURNITA SHELTON MATTHEWS, Judge, and a jury. 
APPEARANCES: 
FREDERICK G. SMITHSON, ESQUIRE, 
Assistant United States Attorney, 
On behalf of the United States; 
JAMES C. TOOMEY, ESQUIRE, 
THOMAS A. WADDEN, ESQUIRE, 
On behalf of the Defendant. 


PROCEEDINGS 


THE DEPUTY CLERK OF COURT: The case of the United States 
v. Clarence E. Watson, Jr. 

MR. SMITHSON: Ready for the Government. 

MR. TOOMEY: Ready for the defendant. Your Honor, will you bear 
with us a moment while we look through the file? 

THE COURT: Yes. 

MR. TOOMEY: May we approach the bench? 

THE COURT: Yes. 

(At the bench) 

MR. TOOMEY: In criminal action No. 1169-53 a motion was filed 
directing daily copy of transcript of proceedings to be furnished the de- 
fendant, at the cost of the Government of course, and at the time it came 
up it was referred to the Trial Judge for action. We now orally renew our 
motion. Actually, our motion is still pending. 

THE COURT: He has filed an affidavit, has he? 

MR. TOOMEY: Yes, he has filed an affidavit in forma pauperis. 
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MR. WADDEN: I filed that personally, Your Honor. 

MR. TOOMEY: It is inhere. Ihave seenit. This is the response 
of the Government to our motion for daily transcript. | 

THE COURT: There is an affidavit, you say, in this case? 

MR. TOOMEY: Here it is. | 


THE COURT: The Motion is granted. 
* * * * 


JAMES K. HUNTER 
DIRECT EXAMINATION | 
BY MR. SMITHSON: | 
Q. Directing your attention, sir, to July 17th or July 18th, 1953, 
did there come a time when you were furnished information by anyone, 


sir, relative to a statement by the defendant Clarence E. Watson, Junior? 


A. Yes. 
Q. Directing your attention to approximately 10:30 in the morning 
of July 18, 1953, did you have occasion to see the defendant Clarence E. 
Watson, Jr? A. Yes. | 
Q. And where and when, sir? A. He went back to the premises 
and re-enacted his entry into the apartment. 
Q. Let's go over that. What time did you see him this morning? 
A. Ihad seen the defendant all night long. | 
Q. Well, directing your attention to about 10:30, did we see him 
at 10:30? <A. Yes. 
Where? A. Inthe rear of 1752 P Street. 
Was there anyone with him? A. Yes, sir. 
Who was? A. He was handcuffed to Detective Carl Rudbeck. 
Is that Carl Rudbeck? A. Carl Rudbeck. 
MR. TOOMEY: Your Honor, at this time I ask leave to approach 
the bench? | 
THE COURT: Very well. 
(At the bench) 


MR. TOOMEY: May it please the Court, the witness now on the 
| 
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stand is testifying as to what the defendant did at 10:30 the next morning 
after his arrest, approximately 10 or 14 hours, and has already stated he 
re-enacted the crime. If it isn't a part of the confession, trying to bring 
in any oral confession, I don't know what it is. 

THE COURT: Just a minute; I don't understand why you don't put 
your oral confession on first. 

MR. SMITHSON: Because Officers were in and out; this Officer was 
there solely for the re-enactment on that occasion. He was there because 
he was a sex squad officer. If Your Honor desires, for the purpose of 
continuity, I will withdraw the Officer, and bring him at this time. The 
Officer is available. The reason I called this Officer, you see Officer 
Dennihan, who received this chest condition, he is the one who was so 
badly injured in his chest and I didn't want to put him on back and forth, 
but I see Your Honor's point. 

MR. TOOMEY: For the record at this time I would also like to state 
that this witness has stated that the defendant came in and re-enacted the 
crime, and I am entitled to show before the jury that such re-enactment was 
under duress, and the only way I can do that is to trace it back to the time 
of the arrest. 

THE COURT: I think you are entitled to do that, but I don't think 
you are entitled to bring in things that do not have anything to do with 
this case that might be prejudicial. 

MR. TOOMEY: I agree with Your Honor, and that has been my 
argument from the outset. 

THE COURT: From the outset you wanted to bring in something 
about the Scott Hotel and I think that would be prejudicial to the defendant, 


in my opinion. I do not think it should be brought in, and for that reason 


I do not feel that any collateral matter should be brought in. I don't 
necessarily mean collateral, but that would be prejudicial to this de- 
fense, what went on in this period of the 17th and 18th. 

MR. SMITHSON: He was arrested at his home, as I said, at 7 
o'clock. They started questioning him at 8 o'clock. At 9 o'clock he 
confessed to the first crime; about 10 or 15 minutes later to Sergeant 
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Dennihan he repeated that, and Deputy Chief Scott; Scott came in where 
he was being questioned, and Lieutenant Sullivan about 9:30 or a quarter 
to 10, I think it was, I have it written down, they started questioning 

him on similar cases they had, and by 12 o'clock I think he had ad- 
mitted two more cases, which he is presently charged with, and they 
started talking to him relative to the Scott Hotel case because of the 
mode, it was a window entrance at the Scott Hotel, the modus, operandi 
was similar, and he said that he would take a test, and about 2 they 
started a polographic test-- 

THE COURT: He has made this statement now, and I will permit 
this to go on, and you may examine him about what time, and so forth. 

MR. SMITHSON: I will say, Your Honor--of course, I can't stop 
Mr. Toomey, but if Mr. Toomey will forebear that until Sergeant Denni- 


han, who was with him the whole time, takes the stand, he was with him 


the whole time, and this man was working with him. 

THE COURT: But he was not there at that time. This man wasn't 
there; he would come into the squad room. | 

MR. SMITHSON: He would come into the squad room. I think at 
one time he did repeat this story to him and then left, but Sergeant 
Dennihan was there the whole time. | 

THE COURT: I think if the man had made an admission, confession-- 
suppose thatafter he admitted it, if he did, if he would go a react it 
it is done. 

MR. SMITHSON: I will say this with regard to re- enacting, at 

this time I will call him and have him available if you want. 

MR. TOOMEY: To protect myself on the record, I repeat all my 
prior argument and simply state that since the witness has testified that 
the defendant went through a re-enactment of this crime at whatever time 
it was in the morning, I believe it is my right to attack such a re-enact- 
ment on the basis of duress, and that being so I am unable to do that 
without bringing in the other crime, namely, Scott's Hotel crime, and it 
all goes back to my original motion as to the trial of these cases. 

THE COURT: You may ask him questions but not what these other 
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things were. 

MR. SMITHSON: For the record, Your Honor, the Government 
will withdraw the witness and will bring him back so that he will be 
available for completion of his testimony after the re-enactment. 

THE COURT: Do you desire to withdraw him? 

MR. SMITHSON: That's right. 

THE COURT: All right. 

(At the table) 

MR. SMITHSON: At this time, Your Honor, we will temporarily 
withdraw Sergeant Hunter from the stand, and may he be admonished? 

THE COURT: Yes. You are to come back when notified, but you 

are excused for the present. 

(Witness excused) 
MR. SMITHSON: Call Sergeant Dennihan. 
Thereupon 
PATRICK A. DENNIHAN 
was called as a witness on behalf of the United States and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Your name, sir, is Patrick A. Dennihan? A. Yes. 

Q. You are a member of the Metropolitan Police Department? 
A. Yes, sir. 

Q. Assigned to what squad, sir? A. Homicide Squad. 

Q. Did you, in company with other Officers, have occasion on 
July 17, 1953, to arrest the defendant, Clarence E. Watson, Junior? 
A. I did, sir. 

Q. What time of day or night was that done? A. He made his 
appearance at his home about 6:40 p.m. on the 17th of July, 1953. 

Q. What other Officers were with you? A. Chief Detective Scott, 
Lieutenant Hartnett and Detective Egbers. 

Q. I believe he was arrested by you official, is that right, 


sir? <A. Yes, sir. 
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Q. And didyou take him to headquarters, sir, or any vies place? 
A. I took him to headquarters, yes, sir. 

Q. About what hour did you arrive at headquarters, sir? A. About 
7 p.m. that same evening. 

Q. I will ask you whether or not the defendant was then processed, 
that is, through the Identification Bureau? A. He was at that time, sir. 

Q. Did there come a time when you began to questions the defendant 
Clarence E. Watson, Junior? A. I did, sir. 

Q. Can you tell us the hour, sir? A. It was around o'clock, 
but I would like to say this, that I just merely asked him a few questions 
at that time. I wasn't the main interrogator at that time. It was about a 
quarter of 9 when I got to talking to the defendant himself. | 

Q. Who was talking to him at thattime? A. The first time if 
was Chief Scott. 

Q. Where was that taking place? A. In the office. 

Q. It wasn't in the squad room? A. No, sir, it was " the Chief's 
office. 


Q. And you say about a quarter of 9 you began to question the 
defendant? A. I did, sir. 

Q. And I will ask you whether or not it was with relation to 1752 
P Street? A. That is correct. | 

Q. Did there come atime, sir, yes or no, that the defendant 
made any statement relative to 1752 P Street on the aresints May 1, 
1953? A. He did, sir. 

Q. And what was the hour of that, sir? A. Between 8: 45 and 9:05 
the first time. ! 

Q. Where were you and the defendant at the time that statement was 
made? A. In Chief Scott's office. 


Q@. Any one else present, sir? A. Not at that noe 20, sir. 


Q. Did there come atime, sir, that any one came in? A. Yes. 
Q. Who came in? A. I requested that Lieutenant Sullivan, chief 


of the sex squad, and Chief Scott come in. 
Q. About what time did they come in? A. That was around 10 
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after 9, I imagine. 

Q. Now at the time the defendant Watson made this statement 
relative to 1752 P Street, had you promised him anything to secure a 
statement from him? A. No, sir. 

Q. Did you threaten him in anyway? A. No, sir. 

Q. Did you offer him any inducement, sir, of any kind to give you 
a description of those events? A. The only thing I asked him at that time, 


would he like something to eat or drink, and he said no. That was a 
quarter of 9, before we started talking to him, and he said he would 
just prefer to keep smoking. 

Q. And that was in Chief Scott's office? A. Yes. 

Q. And you say between 8:30 and a quarter of 9 he made a state- 


ment? A. Yes. 

Q. What did he say? A. He told me at that time he had seen this 
lady at different occasions, and on this particular night he got up enough 
nerve to go in there, and he told me he went through a window which was 
unlocked; but first of all he removed a flower pot which was on the sill 
and placed the flower pot down next to some tree, and removed the 
screen and proceeded into those premises. When he got inside there 

was a table on which there was a pocket book and, as he recalled, 
about 30 dollars in bills, and proceeded into this room in which he said, 
as I recall, that there was no light, and the woman asleep, and at the 
same time he had'a knife he found in the premises, and he took that with 
him and awakened the lady that was sleeping there and put the knife to 
her neck or face and asked, or rather demanded, that she remove her 
pajamas, which she did, and he proceeded to have intercourse with her; 
and during this time she got nervous about the knife and he got upset and 
then said, ‘Well, I just couldn't do anything with her, I just forgot about 
it, and I went away," and that is all that was said at that time. 

Later, about 5 or 10 minutes after 9, I asked Lieutenant Sullivan 
to come in and Chief Scott, because I wasn't acquainted with the case then, 
and I proceeded to ask him to go into a little more detail as pertained to 
this case, which he did, and the only difference was that he later said 
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that he did have intercourse with her, and that other than that he did 
leave the same way in which he came into the place. 

Q. Do you recall whether or not he made any statement at the time 
of his departure from those premises? A. He said that during this time, 
and while this act was being consummated, he heard a noise, as I recall. 
He said that she said she was expecting her room mate, and anyhow he 

just got excited about it and thought he had better leave, which he 
did, so he said. : 

MR. SMITHSON: Will you indulge me a moment, Your Honor? 

THE COURT: Yes. 

MR. SMITHSON: Your witness. 

CROSS EXAMINATION 
BY MR. TOOMEY: 

Q. Sergeant, you said that originally you first saw this defendant 
at about 6:40 p.m. when he returned to his home? A. That's right. 

@. And you were there with Chief Scott and some one else? 

A. That's right. 

Q. And you subsequently took him to headquarters, arriving there 
about 7 o'clock? A. Yes. 

Q. And went through identification, finger printing, and all that, 
and then started questioning the defendant about 8 o'clock? A. That's 
right. 


Q. And then you said you weren't the original questioner? A. That's 
right. 
Q. Who was the original questioner? A. Chief Scott.’ | 


Q. Were you present during that original questioning? A. Iwas. 

Q. Did the defendant at that time make any statement? A. There 
was conversation, Mr. Toomey, but no statement pertaining to this case, 
if that is what you mean. : 

Q. Of course, during that period was anything said which would 
fit into the category outlined by Mr. Smithson, namely, promises of 
any kind, threats of any type? A. No, sir. 


. @. You heard nothing like that? A. No, sir. 
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Q. What occasioned your commencing to question him by yourself? 
A. What did? 

Q. Yes? A. Ihad done it on many other occasions. 

Q. In this particular case what occasioned the other officers leaving 
and your having to question by yourself? A. It has been done in other 
cases, Mr. Toomey, and I can't say anything other than that the Chief 
suggested I talk to him. 

Q. Did you continue the questioning? A. Yes, sir. 


Q. All this processing through identification, now * * * 


* * * * * * 


MR. SMITHSON: That is speculation, and if we follow the defense 
attorney we would be having a voir dire examination every half hour. 

MR. TOOMEY: Ihave one further observation and I am finished 
on this point, namely this, that the particular headlines now referred to 
set out the case against this particular defendant of another crime, namely 
murder. 

THE COURT: Well, I will deny the offered evidence. 

MR. SMITHSON: With regard to Your Honor's request to the 
Government, I believe that the Government will go forward with Your 
Honor's views wholeheartedly. I believe the matter should be had out of 
the hearing of the jury with regard to what transpired between 9 and 10 
and the reenactment. If Your Honor so rules, and defense counsel 
wishes to go into it, the Government will be prepared also. You must 
understand that when the list was prepared in this capital case I put in 
most of them, but there were some involved in the Scott Hotel case and 
that wasn’t put in. Officer Clarke questioned about a case and a long list 
of offenses. They were not mentioned because they were not in any way 
connected with this case and therefore I want them to understand, if there 


is anything about two or three or four other cases, the Government would 


want to account for that particular period from approximately 1 to 1:30, 


and while the officer was explaining the polygraph, and then from about 
1 or 1:30 to 1:45, while he was giving the test. 
THE COURT: Do I understand when this went on there was any 
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talk about this particular case, and that there was any reference to this 
| 


particular case? 

MR. SMITHSON: At a subsequent time it was discussed when certain 
sex officers came into the room, yes, but it was not as a direct part of 
what was going on then. They were talking about this, and the Blackman 
case and other cases, and officers would come in, such as Mackie, and 
Watson would be questioned about P Street. Mackie would say, "Did you 
do it?" Or, "How did you do it?" And the defendant related it again, 
but the questioning from about midnight or 12:30 on was regarding this 
case, because he readily admitted the other three, and the only que stion 
was whether or not he would go the full hog and admit he had murdered 
this woman in the Scott Hotel. After he was given the polygraph test 
he said, "I will tell you the truth, I did it." 

MR. TOOMEY: May I ask one question? 

THE COURT: Yes. 

MR. TOOMEY: You do concede that following the pecond confes- 
sion, the statement that has been introduced, there were incidentally 
questions and repetitions-- | 

MR. SMITHSON: I would be foolish to deny that. 

MR. TOOMEY: But they repeated. 

MR. SMITHSON: The fact was accomplished. We had officers 
coming in and out. We had two rape cases and a very bad murder case. 


We had all leave canceled, and men were pulled from patrol squads. 
THE COURT: How did this question come up about the reenactment 
matter? | 

MR. SMITHSON: That came up in this manner, and I can show that 
very clearly if you think it permissible. About 8 o'clock in the morning 
this squad was notified by Lieutenant Hartnett that this man had confessed 
to four crimes, the Baker case among them, and he came in about 8:30, 
I may be a little off on my time, I would have to consult my time sheet 
about that, that from about 8:30 to a quarter of 9 he admitted to this 
squad that he had committed it, and then asked if he would reenact it and 
he said, "Yes, I will, and he was given a physical examination by Dr. 
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Rosenberg and found to be in good shape, no bruises or anything else. 

He said they fed him and treated him good, and he agreed to go on with the 
reenactment, and shortly after 9 o'clock--they didn't want to reenact it 
when the women were still in bed at the Scott Hotel, and went up and 


reenacted it, and went over the P Street and reenacted it. 


MR. WADDEN: Your Honor, will you hear from me? 

THE COURT: Yes. 

MR. WADDEN: When this matter came up Mr. Smithson told you 
that there was no intertwining-- 

THE COURT: I think now, in view of his statement, that there is 
no need going into all these things. He has brought in the statement 
made with reference to this particular thing right here, and that was 
before any of these other matters were gone into. 

MR. WADDEN: But the officer has already testified, Your Honor, 
on the stand, that the jury heard that this crime was reenacted, so it is 
before the jury. 

THE COURT: I know it is, but I think this should be limited to this 
particular one. 

MR. WADDEN: Would you instruct the jury to disregard the offi- 
cer’s statement? 

THE COURT: No, I say this particular offense. 

MR. WADDEN: If I may make the point clear for the record, we 
are now in the position, having been told that there was no intertwining of 
these confessions, and we intend to prove that there was compulsion, but 
we have to use the evidence of both what happened-- 

THE COURT: Were you here when the witness testified about this ? 

MR. WADDEN: No. 

THE COURT: I think if you weren't here, what you have said is the 
same thing you said in the beginning. The officer went on the stand and 

said this defendant was apprehended about 15 minutes of 7 o'clock, 
that he was taken to headquarters, and that a certain conversation went on 
about this particular case and no other case, and that as a result of this, 
these questions about this case, that this statement was made, this state- 


ment was made and then he stopped. 

Now, what I understood Mr. Smithson to say was that not that it 
was intermingled, but after he had made this statement, so- called con- 
fession, that then he was asked about these other matters. 

MR. WADDEN: But, Your Honor, do I understand now you say Mr. 
Smithson can go into the reenactment of this particular crime and we 


can't have the opportunity to show what we believe, that it was one of 


compulsion? 

THE COURT: The inference would be that there wasn't any compulsion 
because of the fact that he did make this statement. 

MR. WADDEN: Your Honor, certainly there is an inference of 
compulsion when he goes out and reenacts, and we claim that there was. 

THE COURT: What compulsion do you claim? 

MR. WADDEN: He was kept awake all night, he wasn " fed, and 
was beaten, and wanted to lie down and wasn't allowed to lie down. So 
he didn't voluntarily go to these scenes; he was told he was going to the 
chair anyway. How did we pick this particular hour? 3 

THE COURT: Because it is the first thing that happened. 

MR. WADDEN: I must object to that. We were talking about re- 
enactment; now Mr. Smithson wants to go ahead with the reenactment 
and I say if he is going to have him in custody from 7 to 9 in the morn- 
ing, and we can't go into it, 14 hours, we can't disprove it was involuntary 
because we would have to go into what happened at the station. Further- 
more, while we are talking on this particular point I think Rule 5 (a) 
prevents Mr. Smithson going into it. 

THE COURT: What is Rule 5 (a)? | 

MR. SMITHSON: That is the rule for arraignment at the earliest 
possible moment. 

THE COURT: I followed that from the Kidwell ae in that 
case they said it was a circumstance to be considered along with all the 
other circumstances of the case. : 

MR. WADDEN: As I understand, then, Your Honor, the real crux 
of Rule 5(a) is, Did the illegal detention result in the confession; and if 
the illegal detention did not result in the confession, then the-- 
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THE COURT: He wasn't detained before he made his confession. 
MR. WADDEN: I am now addressing myself to this proposed re- 


enactment: He had been in custody since seven o'clock the night before. 
There was a court room, because I was in court--there was a court room 
of judges sitting in Municipal Court; they could have arraigned him. 

Instead they took him on a newspaper-conducted tour and had him 
reenact these things. Certainly his illegal detention resulted in his making 
the confession, because after he had been held 14 hours-- 

MR. SMITHSON: (Interposing) There would have been a confession 
at nine o'clock, Your Honor. I don't know how that confession vaporizes 
as Mr. Wadden would have you believe. 

It is true there was a court sitting on Saturday. It is also true that 
the Government had not completed its investigation. 

The Mitchell case and the rest of them that may be cited--and I 
am sure that Mr. Wadden would have found them if he had researched 
them--say that an investigation. can be completed. The man isn't to be 
arraigned at the first possible moment. There is no hard and fast rule 

that compels it to be done. 

The Carignan case that went to the Supreme Court from the Ninth 
Circuit so held. Mitchell, from this Circuit, also so held. 

THE COURT: I haven't been able to find any just exactly on this 
point, but I have found some cases, and there is one from New York 
that says that these matters about other independent offenses should 
not come in. 

MR. SMITHSON: I might say further, Your Honor, that I believe 
that this will explain to the Court's utter satisfaction why the Government 
chose to proceed with the rape case first, and to remove any question of 
bringing in one question of another charge, and the second and the third 
one before we went on with the Scott Hotel case. I think it is abundantly 
clear now. 

THE COURT: Yes, it is six of one and a half dozen of the others in 
either one of these cases. Had you finished, Mr. Wadden? 

MR. WADDEN: Yes; I just wanted to call the Court's attention to 
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Akowskey v. United States in 81 U.S. App. D.C. 353. 

THE COURT: Tell me about it. 

MR. WADDEN: That is a case in which the Court held that a 

seven-hour detention was sufficient to vitiate the confession. 

Mr. Smithson is correct, Your Honor: There doesn't seem to be 
any well-defined law; it turns on the particular facts. ! 

MR. SMITHSON: In the case of Tyler I think he was kept 15 or17 
hours without arraignment. 

MR. WADDEN: He was already under arrest at that time for another 
charge and arraigned for another charge. 

MR. SMITHSON: There was an arrest in this case, too. 

MR. WADDEN: But he had not been arraigned on either. 

MR. SMITHSON: There certainly was, because the Court of Appeals 
in its discussion mentions the fact. 

THE COURT: I think it can be shown that he was kept, anything 
about that or what happened to him, and all that, but as to these other 
offenses I don't think that they should come in. | 

MR. WADDEN: For the record then, Your Honor's ruling is that 
the defense has no right to go into anything that took place, I presume, 
after ten o'clock at night until nine o'clock the following morning? 

THE COURT: No; Iam not making that ruling. The ruling Iam 
making is that you are not to go into questions concerning these other 
offenses, or alleged offenses. | 

MR. WADDEN: Your Honor, that more or less precludes any 
examination as to what went on. 

THE COURT: Well, that is the ruling of the Court. 

MR. WADDEN: Yes Ma'am. 

THE COURT: And I think that is the ruling which is essential for the 
benefit of the defendant. 

MR. WADDEN: Your Honor, again, as you understand, we are 
Court-appointed and we are trying to protect the record. 

THE COURT: Yes, I understand that you are. 


MR. WADDEN: Your Honor, in view of your thinking this question 


over overnight concerning the problem of the abortion, et cetera, is Your 
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Honor's ruling still the same, since the Government has put that in, that 
we would not have the right to show that there was marital introitus and 
have explained to the jury what marital introitus is, since if marital 
introitus was there it certainly might leave the inference that some- 
body else might have been the father of this child. 

THE COURT: Of course any question of any pregnancy, or of a 
child, is out of the case. I am telling the jury to disregard that. Now, 
to bring this back in would be utterly hopeless and inconsistent. I 
don't see how that has any bearing on whether or not there was rape. 

MR. WADDEN: Of course our position is opposed to that, and in- 
structions will be of no benefit to the defendant. 

THE COURT: I don't understand. 

MR. WADDEN: You have already ruled on our objection. Iam 

again putting in the record that we feel a mistrial should be granted 
because of the prejudice--the prejudice is so great to the defendant from 
the testimony that is in the record. 

MR. TOOMEY: If Your Honor please, may I have these-- 

THE COURT: Would you please not exhibit those in the court room? 
You have done that several times. 

MR. TOOMEY: I never in the presence of the jury. 

THE COURT: The jury was here one day when you had them in 
your pos session; they were sitting in the box. 

MR. SMITHSON: I might say, Your Honor, that Iam sure Mr. 
Toomey didn't intend to do it; he was showing them to Mr. Wadden. I 
could see it very clearly, and I don't think it was intentional, but I agree 
with Your Honor, I don't think it should be visible. 

MR. TOOMEY: I will watch it in the future. May these be marked 
for identification as defendant's Exhibit No. 1, 2 and 3? 

THE COURT: Yes, certainly. 


(Newspaper clippings were 
marked defendant's Exhibits 
Nos. 1, 2, and 3 for identifi- 

cation. ) 
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(Following bench conference. ) . 
(Thereupon, at 11:30 o'clock a.m. the jury entered the jury 
box, and the following proceedings were had: ) 


* * * * 
JAMES K. HUNTER 
DIRECT EXAMINATION 


BY MR, SMITHSON: 


* * 
Q. ***** A. Yes, sir; agent Donaldson. 


Q. Is that the person who preceded you in here? A. I think he was 


in here this morning, yes. 

Q. Did you receive that back from him? A. I did. 

Q. Has it been in your possession since then, sir? A, Yes, sir. 

Q@. Until you gave each of these articles to me, is that right? 

. That's right. 

MR. SMITHSON: Government offers Government Exhibits 1 and 2 
in evidence, Your Honor. 

THE COURT: Admitted. 


(The knife, heretofore marked 
for identification, and the 
black pajama pants, hereto- 
fore marked for identification, 
received in evidence as Gov- 
ernment Exhibits 1 and 2.) 


BY MR. SMITHSON: 
Q. Now, sir, directing your attention to the morning of July 18, 
1953-- A. Yes, sir. 
Q. At approximately 10:30, did you see the defendant? A. Yes, sir. 
Q. Did you take him anywhere, sir? A. Yes, sir. 


Q@. Was there anyone else with you? A. Lieutenant sullivan; 

Detective Rudbeck; Detective Pitts; Captain Felber. 

Q. Where did you take the defendant? 

MR. WADDEN: I object, Your Honor, for the reasons noted at 
the bench. | 

THE COURT: The objection is overruled. 

A. He was taken to the 1700 block of P Street, Northwest. 
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BY MR. SMITHSON: 

Q. Did you ask him to go there? A. Yes, sir. 

Q. Where was he when you first asked him to go there, sir? Where 
was it you asked or made the request of him to go to that address? A. 
Where was it? 

Q. Was it at Headquarters? A. No, sir, it was not. 

Q. But you didaskhim? A. Yes, sir. 

Q. Did he express any willingness or lack of willingness to go, 
sir? A. He expressed willingness. 

Q. When you got there, sir, do you remember what happened, 
what was saidanddone? A. We arrived in the 1700 block of P Street, 
and we parked the Detective Bureau cruiser, and asked the defendant 

to show us exactly what he did on the night of May 1st. 

Q. Allright, sir. In telling this would you to the best of your 
recollection recall the conversations that took place, and actually de- 
scribe what did take place. A. We asked him first to show us his 
method of getting into the alley. He went through the alley almost to the 
corner of 18th Street next to the grocery store, walked back up that alley 


and then made the turn down behind the houses on P Street walking down 
to the rear of 1750 P Street. 
At this point he stated that he went in and walked up on the steps 
of the back of 1750 P and on the stoop, and then over the fence and into 
the yard of 1752 P Street. 
We then went into the yard at 1752 P Street, and asked him about 
where he put the screen--whether he removed the screen from the window. 


MR. TOOMEY: May we interrupt for a moment, Your Honor? 

THE COURT: Yes. 

MR. TOOMEY: May we approach the bench? 

THE COURT: Yes. 

(At the bench. ) 

MR. TOOMEY: Your Honor, maybe I am mistaken; would the 
Court please repeat for me the Court's ruling with regard to this testi- 
mony as to the reenactment as to whether or not the defendant may, out 
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of the presence of the jury, examine this witness as to the question of 


duress? 

THE COURT: You may examine him but he is not to be asked about 
other alleged offenses. 

MR. TOOMEY: A question at the outset by Mr. Smithson, Where 
did you ask the defendant whether or not he would go to 1752 P is an ex- 
ample of how the defendant is tied down. | 

MR. SMITHSON: There is no purpose to that question.. It was 
inadvertent; as Your Honor probably saw, I very quickly corrected it. 

MR. TOOMEY: I understand it was an inadvertence, i it is an 
example. 

THE COURT: Do I understand you want to ask this man some- 
thing preliminarily out of the presence of the jury? 

MR. TOOMEY: I want to ask this witness to give to . a complete 
recount of what took place from the time that he first saw the defendant 
to the time that he allegedly re-enacted this crime; and whether that is 
in the presence of the jury or out of the presence of the jury would be up 
to the Court, of course. 

THE COURT: Well, if you want to--if you want to do it I think we 
had better do it out of the presence of the jury. Idon't know what you 
have in mind. ! 

MR. TOOMEY: Ihave in mind the same thing that Mr. “Wadden 
recounted to Your Honor: The question of whether the man was in 
fear at that time, and so forth. : 

THE COURT: All right. I will excuse the jury. I madipeees ex- 
cuse them now until 1:30. | 

Then I understand counsel wishes to go into the eearnantGa™ be- 
cause it will be necessarily incumbent on his denying--the question of the 
examination of this witness and other witnesses regarding questioning, how 
the time was occupied from the time of his arrest and from the time he 
first saw him up until the time of the reenactment, is that correct? 

MR. TOOMEY: Yes. 

THE COURT: I don't know what took place, but all I am saying is 
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that I don't think it'is pertinent to show, or that it should be shown, 
statements made about other offenses. I suppose you had better do that 
out of the presence of the jury. 

MR. TOOMEY: Your Honor, I am perfectly willing to go along with 
the Court and try to expedite this matter as much as possible, but here is 
my problem: The defendant makes an oral confession at one time, namely, 
at 9:05, or something like that, and he was arrested between seven and 
nine. 

THE COURT: I want to make this clear; I have a general idea 
but I don't know what it is that you expect to show by this man that you 
think would be in the nature of coercion, but I want to give you an oppor- 
tunity if you want it. 

MR. TOOMEY: I appreciate that, Your Honor, but what I am trying 
to show is that the testimony that this officer is about to give, or has 

commenced giving, would not be admissible because of the fact 
(a) he had not been arraigned; and (b)-- 

THE COURT: Ihave read the case that came along later--was it 
the McDonald case? It has a similar name--the McNabb case-- 

MR. SMITHSON: The McNabb case. 

THE COURT: In the McNabb case they said that it was cir- 
cumstantial. Later on apparently that decision was misinterpreted or 
misunderstood, and my recollection is that there was a subsequent case 
in which the Court said that all the circumstances would be considered; 
that it didn't necessarily mean that the length of time alone was con- 


trolling. That may not be a very good recollection of it. 

MR. TOOMEY: I think that is substantially what the law is. 

MR. SMITHSON: That was the Mitchell case, Your Honor. 

THE COURT: Well, I will excuse the jury and let you ask him a 
few things out of their presence, if that is what you want. I don't think 


that the fact of holding him alone is determinative of this. 

MR. TOOMEY: No; I agree with Your Honor, but Mr. Wadden has 
recounted the basis. -- 

THE COURT: Well, if you want to show that. 


235 
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MR. TOOMEY: --intimidation, and so forth. I assume this will 
be an ordinary hearing out of the presence of the jury as to what took 

place during that time, to determine the admissibility of this par- 
ticular evidence. If that is so then of course the Court would permit the 
defendant to take the stand to give his version of what took place, is that 
correct? | 

THE COURT: Yes. 

(Following bench conference. ) 

THE COURT: Ladies and gentlemen of the jury, Iam going to 
give you a recess now, and because it is so near the luncheon period you 
might just as well have your lunch period now, too, so you are going to 
be excused until 145. | 

Now, ladies and gentlemen of the jury, you are not to discuss this 
case. You are not to permit anything to be said about it in your presence 
or in your hearing, and you are not to read anything about this case. 

You are now excused until 1:45 p.m. 

(Thereupon, at 12:20 the jury was excused and retired from 
the court room.) | 

THE COURT: I believe the jury is all out now. Will you resume 
the stand, please. 

MR. TOOMEY: May I proceed, Your Honor? 

THE COURT: Yes. Justa moment. Had you finished, Mr. 
Smithson? 

MR. SMITHSON: No, Your Honor. 

THE COURT: I don't mean finishing the part-- 

MR. SMITHSON: All right; I will continue that, Your Honor. 

BY MR. SMITHSON: 

Q. Officer, when you got to this scene in the rear of 1752 P 
Street Northwest, I believe you stated that you crossed over the fence? 
A. Got over the fence. He showed us how he did it. | 

MR. TOOMEY: At this time I object, Your Honor, on the basis 
of what we have been discussing. : 


THE COURT: Well, it is out of the presence of the jury now. He 
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is entitled to give his version of what transpired. 

MR. TOOMEY: Very well, Your Honor. I thought that if we could 
go into the question of what his condition was at that time--well, I will 
withdraw it; go ahead. 

BY MR. SMITHSON: 

Q. And did you get into 1752 P Street, in the rear of 1752 P 
Street? A. Yes, sir. 

Q. How did you get inthere, sir? A. We got in through the rear 
gate of 1752. 

Q. Did somebody let you in? A. That's right; the landlady came 
back and unlocked the gate and we went in. 

Q. Was the defendant with you when you went into 1752 P Street, 
in the rear yard? A. Yes, sir. 

Q. And I believe you stated that Officers, Lieutenant Sullivan, 
Egbers, Rudbeck and yourself were there; was that all? A. And Captain 
Felber and two newspapermen. 

THE COURT: Just one minute. Mr. Marshal, I would like you to 
be sure that no member of the jury comes back in this room. 

THE DEPUTY MARSHAL: Yes, Ma'am. 

MR. WADDEN: Would you have the reporter read back the last 
portion of that answer? 

THE REPORTER: (Reading) "And Captain Felber and two newspaper 
men." 

BY MR. SMITHSON: 

Q. With respect to that, since counsel is so worried, did you 
invite two newspaper men in? A. No, sir, I did not. 

Q. Were they there when you got there? A. Yes, sir. 

Q. They were right there? A. Yes, sir; when we got out of the 
car they were in the 1700 block of P Street. 

Q. And to the best of your knowledge were they invited there? 

A. To the best of my knowledge, no, sir. 


Q. When you went inside of this rear yard what if anything was 


said or done by you or the defendant or anyone in your presence and also 
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in the presence of the defendant? A. The defendant pointed to the 
second window from the rear and stated that was the way he made entrance 
into the premises. | 

He said he climbed up on the corrugated fence, removed the screen, 
got down off the fence and set the screen behind the bushes against the 
corrugated fence, climbed back up, removed a flower pot that was in the 
window, got down off the fence and stood the flower pot at the base of a 
tree; then climbed back up on the fence and went on into the premises. 

Q. Did he describe how he got into those premises ? A. Yes, 
through the window that was partially open and he raised it the rest of the 
way and went in through the window. | 

Q. Isn't it a fact that that was window was up a few feet off the 
level there? A. What do you mean, sir? 

Q. How did he gain entrance to that particular window? A. He 
climbed up on this corrugated fence. | 

Q@. Did he show you how he did that? A. He sure did. 

Q. Was he handcuffed at the time he climbed up? A. Yes, sir. 

Q. Would that be to Officer Rudbeck? A. Yes, sir. | 

Q. Did he display to you any physical infirmity or difficulty in 
getting up in there, sir? A. No, sir. 

Q. Iwill ask you this, sir: In the course of this time did he say 
anything to you about what occurred inside there? A. Yes, sir. 

Q. What was that? A. He said that after getting into the premises 
that there was a pocketbook on the coffee table. He went through the 
pocketbook and removed something like $35; he said he wasn't exactly 
sure of the amount, and that next to the pocketbook was this pen knife. 

MR. TOOMEY: Was what? | 

THE WITNESS: The pen knife laying on the coffee table. That he 
picked it up and proceeded to the back room where Miss Dixon was 
asleep on top of the bed, and put the knife at her throat and made her 
remove her pants, and then he had sexual relations with her. 

BY MR. SMITHSON: 


Q. I will ask you this, sir: How close were you to the defendant 
| 
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while this re-enactment was going on? A. Very close. 

Q. Did you talk with him personally? A. Idid, sir. 

Q. At any time, sir, did he express to you any desire for food or 
sleep, or did he complain to you, sir, that he had been mistreated, 
maltreated, abused, kicked or beaten? A. No, sir. 

Q. Did he express any complaint to you, sir? A. No, sir. He 
expressed just willingness to go back and reenact this thing and get it off 
his mind, is what he said. 

Q. Get it offhis mind? A. That's right. 

Q. Tell me, sir, were you ever present while the defendant was 
examined by a physician? A. No, I was not. 

Q. Were you informed that he was? A. Yes, sir. 

Q. Do you know where that took place? A. In the Homicide 
office. 

Q. That was the information you were given? A. That's right. 

Q. Were you given the information of who performed that exami- 
nation? A. Yes. 

MR. TOOMEY: Your Honor, of course we object to all this as be- 
ing purely hearsay. 

THE COURT: The objection is sustained. 

MR. SMITHSON: It is out of the hearing of the jury. This was 


about 10:30 in the morning that you began this, sir? 
THE WITNESS: That we began the reenactment at 1752 P Street, 
yes, sir, somewhere between 10:30 and 11 o'clock. | 
BY MR. SMITHSON: 
Q. And when this man was in the yard, sir, or at any time while 


you saw him that'day, did you see anyone strike him? A. No, sir. 
MR. SMITHSON: You may inquire. 
CROSS EXAMINATION 
BY MR. TOOMEY: 
Q@. Sergeant, when did you first see this defendant? A. About 
7 p.m. on July 17th. 
Q. July 17th? A. That's right, sir. 
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Q. Where did you see him? A. Inthe apartment house in 
which he lived. : 

Q. Who was with you at thatime? A. Deputy Chief Scott; 
Sergeant Dennihan; Lieutenant Hartnett and some others but I couldn't 
give you all the names--in the vicinity, not in the building. | 

Q. Ibeg pardon? A. There were some others in the vicinity but 
I don't think there were any others in the building. I think I named all 
those that were in the building. 

Q. Your purpose there was what? A. To arrest Watson. 

Q. On what charge? A. On the charge on which he is now on 
trial. | 

Q. Onany other charge? A. Not that I know of, sir. 

Q. Did you know at that time of any other charge ? A. No, sir. 

Q. What had led you to believe this was the man for this par- 
ticular charge? A. The Identification Bureau had matched | the finger- 
prints. 

Q. When had that information been secured? A. I would say it 
was around three p.m. on July 17th. It was sometime after, ‘lunch, July 
17th. 

Q. This charge, on this alleged crime which is tm the Court 
now, took place when? A. May Ist. 

Q. Had the fingerprint information been available at any time 
prior to July 17th? A. What do you mean by that, sir? I don’ t under- 
stand the question. 

Q. I said, sir, had the fingerprint information which ted you to 
seek this particular man been available prior to July 17th? ‘A. Not to 

my knowledge. | 

Q. It was not? A. No, sir, not to my knowledge. It was made 
that morning, as I understand it, just before we got the information. 

Q. At that time you were definitely working on the rape case which 
is pending before the Court now? A. Yes, sir; we were working on 
that, plus others. ! 


Q. Did you go for this man for that case and that case ° alone? 
A. That's right, sir. 
Had any attempt been made to your knowledge to arrest this | 
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man prior to that time? A. No, sir. 

Q. You stated that this fingerprint information never came to your 
attention prior to the afternoon of July 17th. A. No, sir; it had not. 

Q. Following the time you first saw the defendant, where did you 
go, or where did he go if you went with him? A. I did not go with him. 
I know he was transported to police headquarters. 

Q. When did you next see the defendant? A. At police head- 
quarters. 

Q. At approximately what time? A. About 15 or 20 minutes af- 
ter his arrest. 

Q. Which according to your timing would have been about 7:15 or 

7:20? A. That's right, yes, sir. 

Q. Where did you see him then? A. At the Identification Bureau, 
Police Department. 

Q. What took place there? A. The routine mugging and printing. 

Q. By "mugging" you mean photographing? A. Photographing 
and fingerprinting. 

Q. How long did you remain with him at that time? A. Isaw 


him as he came in, and I proceeded right to the Sex Squad office; I 


don't know how long it was. 

Q@. When did you next see him after you left him at the Identification 
Bureau office? A. Sometime around shortly after midnight. 

Q. Where did you see him at that time? A. As he was being taken 
to the room where they run the lie detector machine. He was in the corri- 
dor at that time. 

Q. He just passed you in the corridor? A. That's right. 

Q. When did you see him next? A. Around three a.m. 

Q. Where did you see him at that time? A. General Assignment 
Squad office. 

Q. Who else was present at that time? A. Detective Mackie and 
Tate and myself. 

Q. How long did you stay with him at that time? A. About 20 
minutes. 
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Q. During that 20 minutes what took place? A. We talked to the 
defendant about this case, and another case at 2017 Q Street, and one at 
2118 Third Street, Northeast, which he admitted. 

Q. Did you only question him about twenty minutes at that time? 
A. That's right, sir. i 

Q. When did you next see the defendant? A. I would say about 
six a.m. 

Q. Where did you see him at that time? A. He was in the Homicide 
office at that time. | 

Q. With whom were you at that time? A. I was by myself; I 
just went.in there. 

Q. And who was with him? A. Sergeant Dennihan and Lieutenant 
Hartnett, and Iam not quite sure who else was in there; I know those 
two were in there. | 

Q. How long did you remain with him at that time? A. About two 
or three minutes; that's all, sir. 

Q. What was going on as far as you could observe at oo time? 

A. He was being questioned, I would say. | 

Q. By the other two named officers? A. That's sight. Of 
course I didn't hear it. 

Q. When did you next see-the defendant? A. When we left Police 
Headquarters to go to the reenactment. 

Q. What time was that? A. Somewhere around 9: 20. 

Q@. a.m. A. A.M. : 

Q. Onthe 18th. A. That's right. 

Q. Sergeant, just to sum up to this point: Your testimony is that 
you originally saw him at the time of his arrest at about eerne 
A. That's right. 

Q. You next saw him at Headquarters about 15 or 20 minutes later? 
A. That's right. | 

Q. At that time he was in the Identification Bureau ? A That's 


right. 


Q. That you next saw him around midnight, was it? A. I made 
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one mistake, Mr. Toomey. I saw him again about 11 o'clock I think; 
that’s when they had a lineup on him. 

Q. Just a moment: You saw him at seven o'clock in the 
Identification office. A. That's right. 

Q. He was being photographed and fingerprinted? A. That's 

right. 

Q. Next you saw him at eleven o'clock when he was going through a 
lineup? A. That's right. 

Q. And next you saw him around midnight? A. That's right. 

Q@. He was going in the corridor? A. That's right. 

Next you saw him at three a.m. approximately. A. That's 


And he was being questioned? A. That's right. 
And you questioned him for approximately twenty minutes? 

A. That's right. 

Q. You asked him about this and two other crimes that you 
mentioned. A. That's right. 

Q. You next saw him about sixa.m. A. That's right. 

Q. For a period of a couple of minutes. A. That's right. 

Q@. And according to your observation he was being questioned 
at that time. A. That's right. 

Q. You next saw him around the time that you left to go on this 
re-enactment? A. That's right, sir. 

Q. Now, sir, what time did you leave to go on this re-enactment? 
A. It was sometime around 9:30 a.m. July 18th. 

Q@. Where did you go? A. To the Scott Hotel. 

Q. What is the address of that? Do you know the address-- 
I don't know it. A. I wouldn't want to say definitely. It is in the 2100 
block of P Street. 

Q. Is it P Street or O Street? A. Excuse me--the 2100 block 
of O Street. 

Q. O Street? A. That's right. 

Q. Did you go to that address first? A. That's right, sir. 
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Q. You went with whom? A. Captain Felber, Lieutenant Sulli- 
van, Detective Rudbeck, Pitts and myself. i 

Q. Did you all go in one scout car? A. No, sir. The defendant, 
Rudbeck, Pitts and Captain Felber went in one car, and Lieutenant Sulli- 

van and I went in another. | 

Q. Was there anyone else in the car that you and Lieutenant 
Sullivan went in? A. No, sir. | 

Q. You arrived at Scott's Hotel? A. Yes, sir. 

Q. What took place there? A. He reenacted a case there. 

Q. Who was present at the time of that reenactment? A. Those 
that I have mentioned. : 

Q. Any others? A. No, sir, not that I can recall. 

Q. Iask you specifically, were there any newspaper men present 
at that time? A. There were newspaper men present in the alley, yes, 


sir. 


@. That is the alley at the Scott's Hotel? A. That's right. 


Q. Did you talk to any of them? A. No, sir; I did not. 

Q. Did any of them talk to you and ask questions? A. They asked 
questions, yes, sir--you know newspaper men. 

Q. At the time that you left Scott's Hotel where did you go? 
A. We went from Scott's hotel to the 1700 block of P Street, North- 

west. | 

Q. Did you take one scout car to go there? A. No. The defendant 
and Detective Rudbeck got in the scout car with Lieutenant Sullivan and I, 
and we went to the 1700 block of P, and Captain Felber and Pitts come in 
the other car. | 

Q. You mentioned on direct examination that upon your arrival 
there there were a couple of newspaper men. A. That's right. They 
were the same newspaper men that were at the Scott Hotel. 

@. How did they know where to go? A. Icouldn't tell you, sir. 
I don't know. : 

Q. You didn't tell them? A. I did not. 

@. You didn't hear anyone tell them? A. No, sir, I did not. 


251 
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Q. Ibelieve you testified that upon arrival at 1752 P Street you 
parked the scout car? A. Yes, sir. 
Q. Then what took place? A. We parked the scout car in the 
1700 block of P Street and requested the defendant to show us how he got 
into the rear of the alley--which way he went in--which he readily did. 
Q. Then I believe your testimony was that after you got there, 
after you got in the yard, the defendant pointed to the second window 
from the rear and stated that he climbed on the fence to get up there; that 
he stated he had climbed the fence and removed a screen. A. That's 
right. 
And climbed down and parked the screen. A. That's right. 
Climbed back up and removed a flower pot. A. That's right. 
Climbed back down and placed the flower pot. A. Yes. 
Climbed back up and made his entrance. A. That's right. 
Did you see the screen? A. Yes. 
Where was it? A. I saw the screen on the original night of the 
affair, but there was no screen in the window on the reenactment. 
Q. Do you know what happened to the screen? A. I don't know 
what happened to it. 
Q. Do you know whether or not the Police Department took the 
screen? A. Not to my knowledge, no, sir. 
Q. Did the screen appear to be ina position where it would be when 
normally removed from the window and placed down? A. Yes, sir. 
Q. And you don't know whether or not the Police Department took 
that screen? A. No, sir. I didn't take it. 
Q. And you don't know that anyone did? <A. No, sir. 
Q@. On the night of May 1st, that this thing happened, did you see 
the flower pot? A. Yes, sir. 
Q. Iask you the same question with regard to the flower pot. 
A. Yes, sir; it was setting very nicely at the base of the tree. 
Q. Did anyone from the Police Department take the flower pot? 
A. No, sir. 
Q. You didn't take it? A. I removed the flower pot and put it back 
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in the premises and left it for the Identification Bureau. 

Q. Do you know whether or not the Identification Bureau men took 
the flower pot? A. I don't think so. 

Q. Had they taken it and had they found fingerprints on it they would 
be present today, don't you think? A. Not necessarily. 

Q. I mean the prints would be. A. Yes, sir. 

MR. SMITHSON: I ask Your Honor, what is the materiality of the 
question with regard to prints? I thought they stipulated that this man 
was there. 

MR. TOOMEY: I asked that question simply by way of clarifica- 
tion. It has no particular import at this stage. 

BY MR. TOOMEY: 

Q. Now, I believe you said that after he told you about’ moving these 
things, and so forth, he then displayed how he climbed in by climbing in. 
A. That's right. He climbed up on the fence--not into the premises. 

Q. He didn't climb inthe premises? A. No, sir. : 

Q. You said he was still handcuffed to Officer Rudbeck? A. That's 
right. | 

@. And he told you of getting the pocketbook and $35, and taking up 
the pen knife, going in the bedroom, saw the complainant, and did he go 
into details as to the act of the relations? A. No, sir, not at that time. 

Q. He didnot? A. No, sir. | 

Q. Your testimony was that he ordered her to remove her pajama 

lower portion and that he then had relations with her. A. That's 
right. | 

Q. Could you recount to us exactly what he said at that time ? 

A. As to his exact words? Iam afraid I couldn't. | 

Q. Can't. you give us some similarity to them? A. Yes, sir-- 

you said his exact words. 


Q. Well, as nearly as possible. A. He said that he made her-- 
that he put the knife on her throat, and when she woke up he had her 
remove her pants, and that he had relations with her, and that during the 


relations she said the knife made her nervous and so he tossed the knife 
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onto the floor. 

Q. Sergeant, referring to the period from the time you first saw 
the defendant to the time that, let's say, you left for the reenactment 
at these two places, did you at any time see--will the Court bear with 
me a moment? 

THE COURT: Yes. 

BY MR. TOOMEY: 

Q. Did you, again referring to the time I just mentioned, did you 
see the defendant at any other time than the times you have set out, and 
doing what you indicated he was doing at those times? A. That is my 
best recollection, sir. 

MR. TOOMEY: That is all lask for, sir. I have no further 
questions. 

REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. At the time you reenacted this scene, Officer, did the de- 


fendant tell you where he placed the screen and flower pot? A. Yes. He 


showed us the exact location where they were found on May Ist. 

Q. And you found them, did you not? A. Yes, sir. 

Q@. And were they as he stated? A. Yes, sir. 

Q. One I believe was along the fence, was it not? the screen? 
A. That's right, behind the bush. 

Q. Where was the flower pot? A. At the base of the tree. 

Q. Was that where he said he left them? A. Yes; he pointed to 
the spot. 

MR. SMITHSON: That is all. 

BY THE COURT: 

Q. Did you ask him to point to the spot? A. Yes. I asked him if 
he thought he could, and he pointed over to the base of the tree to alznost 
the exact spot where I found the flower pot on that night. 

MR. TOOMEY: I have no further questions. 

THE COURT: You have nothing more, Mr. Smithson? 

MR. SMITHSON: Nothing, Your Honor. 
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(The witness left the stand.) 
THE COURT: We will recess now until 1:45 o'clock p. ma. 
(Thereupon, at 12:45 o'clock p.m. the trial was : 


recessed until 1:45 o'clock p.m.) 
* * * 


End of Morning session. 
Minier follows. 
AFTERNOON SESSION 


(Pursuant to recess heretofore had, Court was reconvened 
at 1:45 o'clock p.m., Thursday, March 18, 1954.) 
THE DEPUTY CLERK: All witnesses who have not yet testified will 
please step forward and go with the Marshal to the witness room, all 


witnesses. 

MR. TOOMEY: Your Honor, is the Court ready to proceed along 
the same lines that we were before? 

THE COURT: Yes. 

MR. TOOMEY: The defendant will take the stand. 
Thereupon, 


CLARENCE E, WATSON, JR., 
the defendant herein, was called as a witness in his own behalf and, 
being first duly sworn, was examined and testified, out of the hearing 
of the jury, as follows: | 

DIRECT EXAMINATION 
BY MR. WADDEN: 
Q. State your fullname. A. Clarence Edward Watson, Jr. 
Q. Speak a little louder. A. Clarence Edward Watson, Jr. 
Q. Did there come a time when you were arrested here in the 
District of Columbia? A. Yes. | 
Q. What date was that? A. July 17, 1953. | 
Approximately what time were you arrested? A. About 6:45. 
a.m., orp.m.? A. p.m. 
What location? A. 172--2100 Nineteenth Street, Northwest. 
Do you know the name of the officer, or officers, that 
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arrested you? A.| Detective Scott, Patrick Dennihan; I don't remember 
the others. 

Q. Where were you taken after you were arrested? A. Police 
Headquarters. 

Q. And do you know what room you were taken to when you went 
to Police Headquarters? A. I think it was the room where they have the 
fingerprinting and photograph. 

Q. You mean the Identification Bureau? A. Yes. 

Q. Mr. Watson, what time did you go to bed on the night of the 
17th, or the morning of the 18th? A. I didn't. 

Q. You heard the testimony of the previous witness who said that 
about 9:20 in the morning you were taken to the scene at Scott's Hotel, 
is that correct? A. That is correct. 

Q. Now, from 7 o'clock the night before, when you were arrested, 
until 9:30, when you left in the company of these officers, how long, if 
at all, were you allowed to sleep? A. Abouta half hour. 

Q@. And where did you sleep, sir? A. In one of the offices. 

Q. Were you given a bed to sleepin? A. No. 


Q. State whether or not at the time you were arrested you asked 


permission to contact anyone? A. I did. 

Q. Who did you ask permission to contact? A. A lawyer and my 
people. 

Q. During the course of the evening and the next morning did you 
have occasion to again ask permission to contact your lawyer or someone 
else? A. I did. 

Q. You were arrested at 7 o'clock; when was the first time after 
7 o’clock in the evening of the 17th that you were allowed to have any 
food? A. There wasn't. 

Q. From 7 o'clock in the evening of the 17th, starting with that 
point, when did you have your next meal? A. About 2:30 p.m. on the 
18th. 

260 Q. You mean 2:30 in the afternoon? A. That's right. 
Q. Was that right before you were taken over to Municipal Court 
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for arraignment? A. That's right. 

Q. And that was after you had signed some papers, is that correct? 
A. That is correct. 

Q. Did there come a time when you were taken into a room with a 
lie detector in it? A. That's right. 

Q. Did anything unusual happen to you in that room? A. I was 
beaten. 

@. Who were you beaten by, sir? A. Patrick Dennihan. 

@. Would you describe in your own words to Her Honor exactly 
what happened to you when you were in this room? 

THE COURT: What time was that? 

THE WITNESS: About 1 or 1:30 in the morning. | 

BY MR. WADDEN: i 

Q. Would you describe to Her Honor exactly what took place in 
this room at the time you say you were beaten? A. I was hit in the face 
a couple of times, and hit behind the neck, and the chest and knee. 


Q. Where were your knees? Where were your knees? A. Between 


my legs. 
Q. Did there come a time after you were arrested at 7 o'clock that 
you asked permission to use the men's rest room? A. Once. 
Q. And what time did you request to be allowed to use it, about what 
time was it? A. I think it was about 11. | 
Q. Pardon? A. About 11. | 
Q. When was the first time you were allowed to go to the rest 
room? A. Well, they didn't let me go then and I didn't bother to ask 
them any more. They let me go, I think it was about 3 or 3:30 or 4 o'clock. 
Q. At any time between 7 and 9:30 in the morning did you see any 
member of your family or did you see counsel? A. No. | 
Q. Why did you go with the officers to the Scott's Hotel and these 
various other places? A. I was afraid I would be beaten again if I didn't. 
MR. WADDEN: Will you indulge me one moment, Your Honor? 
THE COURT: Yes. | 
MR. WADDEN: We have no more questions of this * * * * 


* * * * remember he told me he hadn't had any sleep, that's what made 
him tired. 

MR. WADDEN: No more questions, Your Honor. 

MR. SMITHSON: I have nothing further. 

THE COURT: Is that all? You are excused. 

THE WITNESS: Your Honor, may I be excused? 

THE COURT: Yes. 

THE WITNESS: Thank you. 

(Witness excused. ) 

MR. SMITHSON: That is all the Government has. 

MR. WADDEN: Do you want testimony from the defense, Your 
Honor? 

THE COURT: You said you wanted to be heard. 

MR. WADDEN: Yes, ma'am, Ido. Your Honor, the facts before the 
Court, taken in the best light of the Government, are these: 

This man was taken into custody at 7 o'clock in the evening. He is 
a young, uneducated boy. He was held in custody from 7 o'clock until 
two or a quarter of three or ten minutes of three, I think, Your Honor, 
when I met him in Municipal Court. 

During that time he was not allowed to contact his family or, even 
taking the Government's position, no family or no lawyer were made 
available to him. 

He was kept awake the better part of the entire night and morning. 

Now, Your Honor, you may remember, and I think Your Honor is 
taking notes, too,’ that Sergeant Dennihan said that he slept from 4 until 
about 7:30; and as well as I remember Sergeant Hunter said that when he 
came in at six o'clock the people were still questioning him, --I may be 
wrong on that. 


The man received no food whatsoever, Your Honor, from 7 o'clock 
until 2:30. You have the police saying that he didn't want to eat anything, 
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and you have his word saying that he wasn't fed anything and wasn't offered 
anything. 

He was subjected to interrogation by, apparently, teams of officers; 
they shifted him from one to another officer, all the time without the aid 
or advice of counsel; without being apparently advised of his rights, be- 
cause I heard no testimony on that. 

As to whether he was struck, and it was because of the striking 
that he was put in fear: Your Honor, when you keep a man under con- 
tinuous interrogation for 14 or 13 hours, as they did, that man, with no 
sleep, doesn't know very much about what he's doing. | 

At this point they then yanked him up and they say, Come on, boy, 
and well go down and take a tour of these places. | 

Now, Your Honor, I think from the facts alone, even taking the 
Government's evidence in its best light, keeping him up all night long, no 
food, no counsel, not being allowed to contact anyone, Your Honor could 

certainly find that what he did at 9:30 or 10 o'clock in the morning 
was in fact coercion on the part of the Government. : 

And, Your Honor, I would like to point out again--I just mention this 
in passing--under this Rule 5(a) the Court was in session at 10 o'clock in 
Municipal Court. They didn't get around to bringing him over there until 
fifteen minutes of three, or ten minutes of three, to the best of my knowledge, 
and certainly it seems to me, Your Honor, that what they did during that 
intervening period was an illegal act upon the part of the Government, draw- 
ing a confession from him which they would not have had had it not been 
for the illegal detention and their failure to observe the mandate of Rule 
5(a). 


MR. SMITHSON: I don't know what confession counsel refers to un- 

less he means by a confession the reenactment, Your Honor, | because the 

confession in this case was obtained at 9 o'clock--that's the confession. 
Part of criminal procedure requires--demands--not only for the 

safety of the government, the people, the interest of the people, but 

actually for the safety of the defendant that he be asked and that there 

be a reenactment of a crime, especially major crimes such as this 
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defendant was accused of. 

It protects him to a great extent because it brings to the minds 
of the investigating officers what he says he did following his arrest, 
and the reasons for his arrest, and he goes through that path. 

Now, assuming, theoretically, that he does something or says 
something during that reenactment that was wholly so inconsistent 
with all the facts and with what the facts were known to be, then there 
would be question and conjecture in the minds of the police officers. 

It is a part of police procedure, as the former Assistant well 
knows. 

Now, with regard to this confession at 9 o'clock; He was arrested 
at 7 o'clock. There is no duress there. They say, however, duress 
began after that. It can't go back and affect the first confession; so 
the only thing they can allege is duress with regard to the reenactment. 

The reenactment was subsequent to the reenactment at the Scott 
Hotel. The reasons for not going into the Scott hotel are readily ap- 
parent--the fact that that is a womens’ hotel; that you don't take a 
prisoner up at 3:30 o'clock in the morning, handcuffed to a bunch of 
police officers, to reenact a rape-murder. It is wholly simple on its 
face as to why not, --so they would have to wait for a later hour during 
that day for these ladies to arise and'to leave the premises. 

Further, that the officers have been accounted for. There were 
a total of three additional homicide runs that night. 

You have the further testimony that this man was interrogated 

about a number of cases. Interrogated, why? Because his M.O., 
as it is called, his modus operandi, was the same as that of a number 
of other sex offenses. You have this case; you have the Blackman case 
that I have referred to; you have another case in which he is charged 
up at Scott's Hotel. There is a scheme, or thread, ora modus operandi 
to be found in ali those cases. You have the additional cases that the 
police officers had before them--the sex squad officers, if I might refer 
to those officers,’ because that is ultimately what this case proved to 


be. They were concerned with the investigation and the interrogation 
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of a defendant for whom they had--and I believe it is an air-tight case 


--you have an early confession and fingerprint data, and as Your Honor 
heard here, an eye-witness identification. ! 

Why interrogate him on those other cases? Because those cases 
are open; other women have been assaulted or violated or attempted 
to be, and they wanted to clear them up. If they hadn't they = would 
have been charged in here with neglect of their duty. | 

Surely, they talked to him, and they talked to him until 3: 30 or 
4 o'clock, I believe, until they finished the polygraph test. At no time, 
by anyone who was present, other than the defendant, has this man 
expressed any reluctance to talk. : 

He takes the stand and says, Yes, I didn't want to talk; | ‘that i had 
been struck and I had been abused. : 

313 We put on Dr. Murphy. Dr. Murphy performed that examina- 
tion; went over him carefully, and found no tenderness. And that was 
particularly important because the defendant claimed that he was 
beaten around the body and the face and the chest and in the head and 
the neck, but there was no tenderness found. 

In fact he expressed a great friendship with three particular 
officers who had treated him so well. | 

Sergeant Dennihan was on the stand. He testified that he took 
this man over at a quarter of 9 and by 9 o'clock he had his confession. 
Then why would he strike the man at 1:30? It doesn't follow. There 
is no connection to be drawn from that. | 

He says he was struck--the defendant says that he was struck at 
1:30. According to the testimony of Sergeant Dennihan Sergeant 
McCarty was present between 1 and 1:30 with this defendant. He doesn't 
accuse McCarty. He says that Dennihan alone did it. He says that he 
was struck and threatened other times. | 

The Doctor says that he was never told any such information. 

The officers have stated that he willingly agreed to the reenact- 
ments. | 

Isay, Your Honor, that this case is complicated. I say that the 
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reason it is complicated is because by the apprehension of this de- 
fendant four very serious crimes have been charged to him, and the 
Government believes that more than adequate evidence to convict is 
present, but since’ we are trying this case first--and it is apparent 

why we are trying it first: because it is the earliest case, the 
case upon which he was arrested, and the case that he was first booked 
on, and the case for which the first confession was obtained. 

Now, should we have tried him on one of the later cases first-- 
the Scott Hotel case, shall we say--then they would have said, What 
about ali that time that you wasted up until 3:30 questioning him con- 
tinuously? That would be the other side of the argument. 

This is a matter of selection. This man is charged with four 
heinous crimes. He is being tried here now on the first case, the case 


upon which he was "made", if I might use the vernacular, from his 
fingerprints. 
I say there is no reason and that there has been no showing of 


abuse to this man, and that his answers were nothing but voluntary, and 
I ask that it be permitted to go to the jury. 

MR. WADDEN: Your Honor, I would like to comment for the 
purpose of the record: Counsel complains of the complicated case. 
This case is complicated because of the manner in which the Govern- 
ment has seen fit to proceed. 

If it had tried this man on the murder case, which they talked 
about in the papers--they invited reporters to go around with them-- 

MR. SMITHSON: May it please the Court, the Government didn't 

invite them. 

THE COURT: There isn't anything in the record, sir, to justify 
that statement, and I think it would be well to stick to the record. 

MR. WADDEN: Yes, ma'am, there was testimony concerning 
newspaper reporters being on this trip, Your Honor. 

THE COURT: You said they were invited, and the testimony is 
that they were not invited. 

MR. WADDEN: I would be quite surprised, Your Honor, if they 
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would admit inviting them, but they were on the scene apparently at 


each place they went, Your Honor; they must have known it somehow. 
I just wanted to make that for the record. | 

THE COURT: The Court doesn't feel that it can find as. a matter 
of law that there was duress, or that the confession was involuntary, 
and I feel that it is a matter that should go to the jury. | 

MR. WADDEN: Your Honor, does your ruling go to both the oral 
confession and the expedition they took at 9:30 in the morning, or just 
to the oral statement? : 

THE COURT: It goes to both. 

MR. WADDEN: And we will have the right, of course, to argue 
the contra of that to the jury? THE COURT: What is that? 

MR. WADDEN: We will have a right to argue that point to the 
jury? | 

* 


THE COURT: Ladies and gentlemen, you will remember 
| 
the usual admonitions, and you are going to be excused 


| 
now for perhaps 15 minutes, maybe a little longer, and 
please don't return to the courtroom until the Marshal comes for you. 
You are now excused for a recess. | 
(Thereupon the jury retired from the courtroom. ) 
MR. SMITHSON: Ihave, Your Honor, one instruction which I 
would like to submit. A copy has been furnished to defense counsel. 
MR. TOOMEY: Will the Court bear with me a moment while I 
study this copy Mr. Smithson gave me? 
THE COURT: Certainly. Mr. Toomey, have you examined 
Government's requested Instruction No. 1? | 
MR. TOOMEY: No. 1, you say, Your Honor? Well, my copy 
isn't numbered, Your Honor. That refers to the paragraph beginning 
"Rape is defined?" : 
THE COURT: Yes. 
MR. TOOMEY: I have examined that and, in addition to reading 
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from the last sentence, "In plain language rape may be defined as having 


sexual intercourse with a female forcibly and against her will, "' and 

I request that an additional, or that this be added to that, namely, that 
penetration by the male organ is necessary to constitute the crime of 
rape, or carnal knowledge, and Iam reading from the instruction con- 
tained in the case of Holmes v. United States. 

THE COURT: Iam familiar with that case, andI will give such an 
instruction. I may not give it just like that. 

MR. TOOMEY: I am satisfied to rely on Your Honor's discretion, 
but I wanted to be sure of that instruction. Other than that, that part 
is all right. 

THE COURT: No. 1 is granted. 

MR. SMITHSON: Thank you. 

MR. TOOMEY: As to No. 2, your Honor, may I go ahead? 

THE COURT: The Government doesn't have a No. 2, do you? 

MR. SMITHSON: No, I only submitted one. 

MR. TOOMEY: Iam mistaken on that, Your Honor. I was re- 
ferring to the first paragraph of Government's request. 

THE COURT: Yes. 

MR. TOOMEY: I haven't completed my objection then to it. 

THE COURT: Well, go ahead. I think this is the usual and 
customary instruction. 

MR. TOOMEY: I understand that, but in the second paragraph, 
commencing " your attention". 

THE COURT: That is the third paragraph. 

MR. TOOMEY: Well, the third paragraph--of course, if Your 
Honor says you will include an instruction on penetration I am satisfied. 

Iam satisfied with the next paragraph. 

Turning to the second page, the second paragraph, "if you find 
that rape was not committed in this case, but that the defendant as- 
sauited Althea Dixon with intent to commit rape on her, your verdict 
may be guilty of assault with intent to commit rape." At that point I 
would ask the Court to add the additional instruction, breaking down the 
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| 
crime of assault with intent in the following words, namely, that the 
evidence must show beyond a reasonable doubt an assault and an in- 
tent to have carnal knowledge of a female, and a purpose to carry out 
the attempt with force and against the will of a female to make out a 
case of assault with intent to commit rape. | 

That is from Robinson v. United States. | 

MR. SMITHSON: Of course, that is necessarily what the law is 
and what Your Honor must find. Of course, you will recall we have a 
judicial confession, so it is merely a question of whether or not in the 
charge the jury is to find guilt with the death penalty, or life, guilty 
of rape, guilty as he has confessed on the stand. He, himself, ad- 
mitted on the stand that he entered there and took the knife and placed 
it against her throat and attempted to have relations and said he was 
incapable of carrying out those relations. He freely admits azo the 
housebreaking and larceny. | 

MR. TOOMEY: If the Court please, I don't think any harm is 
done by setting out the constituent elements of the second or lesser 
offense, namely, assault with intent, even if the defendant did-- 

MR. SMITHSON: Mr. Toomey misunderstands me. 

MR. TOOMEY: That is all Iam asking. 

MR. SMITHSON: And I will call attention that in addition to the 
ordinary charge of reasonable doubt and burden of proof, and everything 
like that, it seems to me that there can be no finding by this jury of 
not guilty of any crime in this offense, since he has admitted judicially 
under the law the commission, one, of housebreaking, two, the larceny, 
and, three, that he attacked and assaulted her with intent to commit 
rape. | 

THE COURT: But it must be the jury's finding. 

MR. SMITHSON: Yes. 

THE COURT: The Court can't find anything. I will tell them what 
constitutes the offense of assault with intent to rape. | 


MR. TOOMEY: Thank you, Your Honor. Now, with respect to 


Your Honor's charge on the question of reasonable doubt, I am now 
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asking the Court to charge in this case that the Government is obliged 

to prove the case charged in the indictment in every material part 
beyond a reasonable doubt. Before the jury can lawfully return a verdict 
they must find that every element essential to establish this crime has 


been proved, as set out in the case of Egen v. United States in 
52 Appeals. 

MR. SMITHSON: I will accept Your Honor's charge on reasonable 
doubt. 

THE COURT: I always tell the jury that they must find from the 
evidence beyond a reasonable doubt that each and all the essential ele- 


ments charged in the offense in the indictment, the same offense is 
necessarily included in the charge. 

MR. TOOMEY: Very well, Your Honor. And as to the statement 
of the defendant, I assume Your Honor will charge with regard to in- 
structing the jury as to their province in returning a verdict on the 
voluntariness of such a statement and, secondly, the veracity of the 
recounting of such a statement, taking into account the conditions at 
the time with regard to that statement. 

THE COURT: You are talking now about the alleged confession, 
are you not? 

MR. TOOMEY: That is right. 

MR. SMITHSON: May I ask in addition, Your Honor, that Your 
Honor very clearly and concisely include the interest of the particular 
witness in giving his or her testimony? 

THE COURT: Yes, Mr. Smithson, instead of granting your re- 

quested instruction No. 1, which would mean I would give it 
word for word, I will grant it in substance. 

MR. SMITHSON: I understand, Your Honor. 

MR. TOOMEY: Would Your Honor instruct as regards the duty 
imposed on the arresting officers to advise the defendant as to his 
right to speak or not to speak with reference to the confession? 

MR. SMITHSON: No, Your Honor, there is no requirement. 

THE COURT: What is your authority? 
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MR. TOOMEY: My citation is Wood v. United States, 15 D.C., 
at 274, and I have it verbatim. ! 

THE COURT: What does it say? 

MR. TOOMEY: "The thorough practice is to advise the accused 
that he need not speak, but if he does it is at his peril." 

MR. SMITHSON: May I ask Your Honor to recall the facts that 
in that particular case he wasn't advised, and the Court of Appeals held 
he wasn't deprived of any right, nor was there a requirement : the 
part of the police to so advise. 

MR. TOOMEY: I will concede that it was not reversed, pat still 
the Court of Appeals said, "the thorough practice." 

MR. SMITHSON: Police officers aren't lawyers, you know. 

THE COURT: Isn't that something for you to argue? 

MR. TOOMEY: I intendto, Your Honor. 

THE COURT: I think I will give them the usual instruction. 

MR. TOOMEY: Your Honor, in addition, will the charge under 
our laws that a confession in order to be voluntary ought to be 1 SERGE ESS 
from Katz, 76 Appeals D.C. 292? 

MR. SMITHSON: That is not absolutely correct. The (ceation 
whether they are voluntary is a preliminary question. If they find that 


they are involuntary then they are subject to scrutiny in instructions 


that they are to closely scrutinize any confession. 

THE COURT: Mr. Smithson, it seems to me that there was a 
decision in the Court of Appeals in 91 Appeals D.C., to the effect that 
a voluntary --no, that an oral confession made while the defendant is 
in custody is to be scrutinized with care. | 

MR. SMITHSON: Yes, Your Honor, I agree with Your Honor 
that is the view of the Court of Appeals. Unfortunately--well, my 
comment on that doesn't matter, but the part I object to is the question 
of including in the charge the question of voluntary or involuntary. Now, 
it is true the Court of Appeals has said an oral confession is to be 
closely scrutinized, and also has ruled on voluntary and involuntary 


confessions. I don't think that there should be any intermingling, 28 
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counsel is attempting to do. I think they should be separate. 

THE COURT: What was your observation, Mr. Toomey? 

MR. TOOMEY: Well, confessions that may be voluntary are to 
be scrutinized zealously. My observation on that is that the jury has to 
determine whether or not a statement or a confession was voluntary. 

THE COURT: I think a confession, that any confession made by 
the defendant while in the custody of the police that was an oral one is 
to be scrutinized with care. 

MR. TOOMEY: Iam completely satisfied. 

THE COURT: Then the one you suggested-- 

MR. TOOMEY: Iam completely satisfied. Would Your Honor 
give an instruction regarding any delay of a complaint by a complainant 
in a sexual case? 

THE COURT: I don't think so, but I think I would tell them they 
could take into consideration when they determine whether the confes- 
sion is voluntary or involuntary, that they may take into consideration 
everything shown by the evidence, including the period of questioning. 

MR. SMITHSON: As to defense counsel's statement as to delay, 
if any, on the complainant's part in reporting this, there was no delay. 

MR. TOOMEY: I was simply asking if the Court was going to 

instruct. 

THE COURT: On the part of the complainant? 

MR. TOOMEY: Yes. 

THE COURT: I don't understand what your point is. 

MR. TOOMEY: I will withdraw the point in view of Your Honor's 
statement. 

THE COURT: Have you anything else? 

MR. TOOMEY: Will the Court bear with me just a moment? 

THE COURT: Yes. 

MR. SMITHSON: Ihave one thing, I would like five or ten minutes 
before we call the jury back. 

THE COURT: I think we will take a recess of about 15 minutes. 
I have to go downstairs and it takes a little while to get there and back. 
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MR. TOOMEY: I have nothing further. 
* * * * 


In considering the instructions which the Court has given 
to you you are to consider them in their entirety. You are not to single 
out some particular instruction and accentuate that, but you are to 
consider them altogether. And you are to bear in mind that the facts 
in the case are exclusively the province of the jury. Are there any 
objections or requests? | 

MR. SMITHSON: No objection, Your Honor. May counsel come 
to the bench? 
THE COURT: Yes. 
(At the bench) 
MR. SMITHSON: I believe Your Honor, that your charge was full 
and correct. The only thing I did note that Your Honor mentioned the 


$50 limitation in petit larceny. I call Your Honor's attention to the fact 
that it is now $100. | 

THE COURT: But the law was not passed until July. 

MR. SMITHSON: Your Honor is right; I forgot about that. 

THE COURT: Was there anything else? 

MR. SMITHSON: No, Your Honor. 

THE COURT: Do you have anything? 

MR. WADDEN: We are content. 

(Following bench conference. ) 

THE COURT: Ladies and gentlemen, you are permitted to take 
with you to the jury room the indictment in this case. You are to bear 
in mind, as I said, that the indictment is not evidence, and the purpose 
of your taking it into the jury room is to inform you with respect to the 
charges. You may now retire and give to this matter the same con- 
scientious consideration that you would any matter of importance in your 
life. You may now retire. ) 


(Thereupon, at 3:48 o'clock p.m. the jury retired to consider of 
their verdict. ) 
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[ Filed Mar. 23, 1954] 
[ VERDICT] 


On this 23rd'day of March, 1954, came again the parties afore- 
said, in manner as aforesaid, the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon after hearing the 
arguments of counsel and the instructions of the Court, the alternate 
juror is discharged from further consideration in this case. The jury 
retires to consider their verdict. 

The jury returns into Court and upon their oath say that the de- 
fendant is guilty as indicted. 

The case is referred to the Probation Office of the Court and the 
defendant is remanded to the District Jail. 

By direction of 
Burnita Shelton Matthews 
Presiding Judge 
Criminal Court #Three 
Present: HARRY M. HULL, Clerk 
United States Attorney 
By Fred Smithson By /s/ James S. Gardner, Jr. 
Assistant United States Attorney Deputy Clerk 
R. Minier 
Official Reporter 


[ Filed May 5, 1954] 


Judgment and Commitment 


On this 30th day of April, 1954 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, James C. 
Toomey, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not guilty and a verdict of guilty of the offense of Housebreaking 
and Larceny - Rape as charged and the court having asked the defendant 
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whether he has anything to say why judgment should not be pronounced, 


and no sufficient cause to the contrary being shown or appearing to the 
Court, ; | 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. : 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) years to ten (10) years on 
count 1; One (1) year on count 2 to run concurrently with sentence 
imposed on count 1; Ten (10) years to thirty (30) years on count 3 to 
take effect at the expiration of the sentence imposed in count ie 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 


fied officer and that the copy serve as the commitment of the defendant. 

/s/ Burnita Shelton Matthews 
United States District Judge 

The Court recommends commitment to: | 


Clerk. | 


[ Filed June 8, 1959] 


MOTION TO VACATE SENTENCE PURSUANT | 
TO 28, U.S.C., SECTION 2255; and DISCHARGE 
DEFENDANT FROM CUSTODY 


Comes now the petitioner Clarence E. Watson, Jr., in the above 
entitled cause, having been duly sworn upon oath, and moves this Court 
to vacate the sentence, imposed (10) to (30) years on the day ofms 
19 ___. And as cause therefor states as follows; In its 1948 version 
of the Judicial Code Congress provided that prisoners in custody under 
sentence of a Federal Court may move the sentencing Court to vacate, 
set aside, or correct any sentence subject to collateral attack, 28 U.S.C. 
(Supp. IV) 2255, accordingly the petitioner places himself upon and begs 
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the mercy of this Honorable Court in the following things: 

1. That my arrest, arraignment and trial in this cause was 
prejudice and tainted throughout by vast publicity via radio, the press. 
This was nationwide in scope. 

2. The testimony of all the officers concerned conclusively 
demonstrate that I was arrested at 6:40 P.M. on July 17, 1953 (TR 
259), questioned, ire-questioned, cross-examined taken to various 
places in the District of Columbia (eg The Scott Hotel) greeted by a 
battery of crowds of curiosity seekers. 

3. I was re-questioned without sleep or food (TR 348). Dr. 
Murphy, Deputy Coroner for the District of Columbia testified: (TR 
488). (See also TR 308) 

I asked him how he felt and he stated, I feel fine, only lam a 
littie tired. 


A little tired? 

Ans. (Defendant) Yes sir 

Ques. (Mr. 'Toomey) Did you ask him why he felt tired? 

Ans. (Dr. Murphy) Yes, I did. He told me he was a little sleepy 

that is what made him tired. 

4. Different police officers and officials questioned me for hours 
(TR 135, 138). There was no segregation of questions. 

5. I was not arraigned until 3:00 P.M. July 18, 1957. 

6. Iwas not advised of my constitutional rights (TR 348) at any 
time between arrest and arraignment. The record and testimony are 
uncontradicted and absolute in establishing this as the truth. 

7. I was only nineteen at the time of my arrest, limited in edu- 
cation and ignorant of legal matters. 

8. All matters relative to my arrest detention, questioning and 


the flagrant delay in my arraignment were repeated several times 


during my trial. 
9. There was no separation or segregation of matters about which 
I was questioned, I was asked many questions. I was questioned about 
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many, many things about which I had no knowledge and crimes which had 
been committed by some persons while I was a ward of Child Welfare 
and actually in custody of National Training Center. Nevertheless, 
police officials, under oath testified I had confessed that I committed 
these crimes. Sgt. Patrick A. Dennihan was the principal in this par- 
ticular. 

I was convicted and sentenced as set forth above. | 

10. My lawyers in this case, in this trial failed, refused to 
advise me of my rights with respect to appealing this conviction not- 
withstanding the uncontroverted evidence regarding the delay in my 
arraignment; and testimony proving beyond reasonable doubt that my 
detention and all matters pertaining thereto, were open to serious 
challenge, and were in fact in another matter proved illegal and vio- 
lative of my constitutional rights. , 

My lawyers, in particular Mr. Thomas Waddey advised me that 
I must under no circumstances challenge my conviction or appeal my 
case. I did not understand but I relied wholly upon my lawyers, at no 
time, did my counsel advise me of my right to appeal this case notwith- 
standing the substantial legal questions raised at the trial: | 
1. The failure to arraign me promptly. | 
2. The illegality of my arrest. 

The coercian of my body, mind, spent to extract con- 

fessions. 
@ The necessity for change of venue in my case! 

a. Nationwide news coverage with photographs. Most 
of all the jurors did know of this case. Several admitted this. 

b. Speeches on the floors of Congress relative to my 


c. Community hysteria 
d. Over-all belief "that I would get the chair one way 
or another. 
That I beg a hearing in Court with the right and aes to 


testify regarding the matters stated herein, upon oath. I beg 


58 


the Court to consider these matters and to set aside my conviction. 
/s/ Clarence E. Watson, Jr. 
(Jurat dated 3 June 1959) 


{ Filed July 9, 1959] 


OPPOSITION TO MOTION ENTITLED "MOTION 

TO VACATE SENTENCE PURSUANT TO 28 

U.S.C. SEC. 2255 AND DISCHARGE DEFENDANT 
FROM CUSTODY" 


Comes now the United States by its attorney, the United States 
Attorney in and for the District of Columbia, and, in opposition to the 
motion by the defendant, represents unto the Court the following: 

1. On July 27, 1953, the defendant was indicted for housebreak- 
ing, larceny, and rape. On March 23, 1954, the jury in defendant's 
case retumed a verdict of guilty as indicted in Criminal Case No. 1159- 
53. On April 30, 1954, the defendant was sentenced by the Court to 
imprisonment for a period of from three (3) years to ten (10) years on 
the housebreaking count; one (1) year on the larceny count, to run 
concurrently with the housebreaking sentence; and from ten (10) to 
thirty (30) years on the rape count, to take effect at the expiration of 
the sentence imposed on the housebreaking count. No appeal from this 
particular Criminal Case was taken by the defendant. 

2. On June 8, 1959, the defendant filed the instant 2255 motion, 
wherein he alleges the following: (1) that he was illegally arrested; 
(2) that he was illegally or improperly arraigned; (3) that his con- 
fession was obtained by coercion; (4) that there should have been a 
change of venue of his case because of the nationwide publicity and 
prejudice involved; and (5) that his counsel should have noted an appeal 
of his conviction. . 

3. The allegations, each and every one, contained within the de- 
fendant's instant motion, are hereby denied. 

4. As for'defendant's claims that he was illegally arrested and 
arraigned and that his confession was coerced or otherwise illegally 
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| 

obtained from him, it suffices to say that said claims or questions can 
not lie in a Section 2255 motion. See, respectively, Marris v. United 
States, 101 U.S. App. D.C. 296, 248 F. 2d 618 (1957); Clarke v. Huff, 
73 U.S. App. D.C. 351, 119 F. 2d 204 (1941); and Smith v. United 
States, 88 U.S. App. D.C. 80, 85, 187 F. 24192, 197 (1950), cert. 
denied, 341 U.S, 927 (1951). | 

5. Defendant's allegation that his case should have been trans- 
ferred to a different venue lacks legal merit. In the first place, de- 
fendant's allegation is anomalous on its face. He says there should have 
been a change of venue and yet he points out that his forthcoming case 
received nationwide attention. If the latter part of his contention is 
true, ostensibly there was no other federal jurisdiction he could have 
gone into where potential jurors would have been unfamiliar with his 
case. In the second place, and far more important for the purposes of 
this opposition, the defendant did file a motion for a change of venue of 
the instant case under Rule 21(a) of the Federal Rules of Criminal 
Procedure on December 4, 1953. Said motion was denied by the Court, 
and defendant made no appeal from that denial. The denial of a motion 
for change of venue is discretional with the trial court, such a motion 
depending on a procedural right rather than a substantive, constitutional 
right. Inasmuch as the defendant made no appeal from the denial of 
his motion, he cannot now raise the issues of change of venue, for 
2255 law holds that a 2255 motion may not be substituted for a direct 
appeal. Morris v. United States, 101 U.S. App. D.C. 296, 248 F. 2d 
618 (1957). 

6. Finally, defendant contends, in effect, that he was denied ef- 
fective assistance of counsel, inthat his retained counsel failed to 
note an appeal from defendant's judgment of conviction. The contention 
of ineffective assistance of counsel has been recognized as a proper 
basis for a motion under section 2255. Johnson v. Zerbst, 304 U.S. 
458, 82. L. Ed. 1461, 58S. Ct. 1019 (1938). But representation by 
counsel, to form the basis of a motion to vacate must be such that 


proof of its ineffectiveness will deprive "the trial court (of) jurisdiction 
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to proceed to judgment and conviction of (defendant).'' Johnson v. Zerbst, 
supra, at page 469. And to sustain such allegation, defendant must show 
that the proceedings were a farce and a mockery of justice. Adams v. 
United States, 95 U.S. App. D.C. 354, 222 F. 2d 45 (1955). "The 

cases where the Supreme Court has granted habeas corpus on the ground 
that there was no fair trial support this interpretation of the absence of 
effective representation. They are all cases where the circumstances 
surrounding the trial shocked the conscience of the court and made the 
proceedings a farce and a mockery of justice." Diggs v. Welch, 80 U.S. 
App. D.C. 5, 148 F. 2d 667 (1945), cert. denied, 325 U.S. 889, 90 

L. Ed. 426, 66S: Ct. 24 (1945). Thus, if claimed ineffective assis- 
tance of counsel is not such as to deprive a trial court of jurisdiction, 
thereby rendering the sentence improper, it is not a ground fora 
motion to vacate. Here, defendant makes no allegation that his retained 
counsel failed to afford him adequate representation in the forum. 
Rather, he complains of lack of action on counsel's part, subsequent to 
trial and sentencing. This is beyond the scope of a motion to vacate and 


affords no ground for relief thereunder. Simmons v. United States, 230 
F. 2d 73 (10 Cir. 1956), cert. denied, 351 U.S. 927, 100 L. Ed. 1457, 
76S. Ct. 784 (1956); Dennis v. United States,177 F. 2d 195 (4 Cir. 
1949). 

7. The Court is not required to make findings of fact and con- 
clusions of law on the defendant's motion where it conclusively appears 


from the face of the motion and the files and records of the case that 
the prisoner is entitled to no relief. Birtch v. United States, 173 F. 
2d 316 (4th Cir., 1949). 


WHEREFORE, it appearing that the sentence of the Court was 
not imposed in violation of the Constitution or laws of the United States, 
that the Court had jurisdiction to impose the sentence, that the sentence 
was not in excess of the maximum authorized by law and is not further 
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subject to collateral attack, and it further appearing that the files and 
records of the case conclusively show that the defendant is entitled to 
no relief, the Government respectfully moves the Court to deny the 
defendant's motion without a hearing. 

/s/ Oliver Gasch 


United States Attorney 
/s/ Edward P. Troxell, Principal 

Assistant U.S. Attorney 
/s/ J. Philip Smith | 

Assistant U.S. aetna 


(Certificate of Service) 


[ Filed July 20, 1959] 


AFFIDAVIT 


DISTRICT OF COLUMBIA ss: 

I, The undersigned adult citizen residing in the District of 
Columbia do hereby depose and say as follows: : 

1. That Iam the father of Clarence E. Watson, Jr., defendant 
in this case. | 

2. That I attended all trials, court hearings and proceedings in 
connection with this case against my son. 

3. That at the end of the trial when my son was found guilty in 
this case and sentenced to 40 years, myself and Clarence Sr! s, mother 
discussed what could be done next for our son with Mr. Thomas A. 
Wadden, Esq. He, in answer to my verbal inquiry stated that no appeal 
should be taken from the guilty verdict. Mr. Wadden also said "under 
no circumstances should an appeal be taken in Clarence Jr. "s case." 

4. I have had but an 8th grade education and little or no knowledge 
of legal proceedings. Therefore, I relied upon the attorney, Mr. 
Thomas Wadden. 


/s/ Clarence Watson, Sr. 
(Jurat) 


[ Filed July 20, 1959] 


AFFIDAVIT 


DISTRICT OF COLUMBIA ss: 


I, Mary Lyles, an adult citizen residing in the District of 
Columbia, do hereby depose and say as follows: 

1. That Iam the mother of Clarence E. Watson, Jr., defendant 
in this case. 

2. That I attended all trials, court hearings and procedings in 
connection with this case against my son. 

3. That at the end of the trial when my son was found guilty in 
this case and sentenced to 40 years, myself and Clarence Jr.'s father, 
discussed what could be done next for our son with Mr. Thomas A. 
Wadden, Esq. He declared that no appeal should be taken from the 
guilty verdict. Mr. Wadden said "under no circumstances should an 
appeal be taken in Clarence Jr.'s case." 

4. Ihave had but an elementary school education and little or 


no knowledge of legal proceedings. Therefore, I relied upon the 
attorney, Mr. Thomas A. Wadden. 
/s/ Mary Lyles 


(Jurat) 


[ Filed Nov. 17, 1959] 


SUPPLEMENTARY MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO VACATE 
SENTENCE 


The petitioner herein has moved to vacate sentence on the princi- 
pal ground that his counsel did not effectively assist him by advising 
him of his right to appeal. The movant has supported his motion by 
affidavits. 

The affidavits on file and the pleadings herein raise a genuine, 
substantial factual issue regarding a matter which is within the 
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knowledge of the petitioner and this Honorable Court should order the 


petitioner brought before it to inquire into the matter at a hearing. 
| 


Where matters of fact are raised in a Motion to Vacate a eevee a 
hearing should be held. 
Holiday v. Johnston 313 U.S. 342, U.S. v Haymon, 342 U.S. 
305. The Supreme Court in the latter case cited found that sec. 2255 
"requires that the trial court act on the Motion as follows: cause 
notice thereof to be served upon the U.S. Attorney, grant a prompt 
hearing thereon, determine the issues and make finding of fact and 
conclusions of law with respect thereto". In commenting on the 
failure of the trial court to produce the petitioner and to hold a hearing 
in the "tradition of judicial proceedings" the court said at page 220. 
"We conclude that the District Court did not proceed in conformity 
with Sec. 2255 when it made findings on controverted issues of fact 
relating to respondent's own knowledge without notice to respondent and 
without his being present." | 
This Court has the power to order the petitioner produced and to 
hold the necessary hearing. | 
Here, this petitioner has been sentenced to serve a term of forty 
(40) years. His Counsel failed to advise him of his right to appeal, and 
this defect becomes glaring when one considers that the murder con- 
viction of the petitioner which rested upon the same inculpatory state- 
ments as the conviction was nullified by the Court of Appeals, 
Accordingly it is respectfully submitted and urged upon this 
Honorable Court that a prompt hearing be afforded this petitioner. 
/s/ Dovey J. Roundtree 
ROBERTSON & ROUNDTREE 
Attorneys for Defendant 


1808 Eleventh Street, N.W. 
Washington 1, D. C. 
ADams 4- 1722 | 


(Certificate of Service) 


[ Filed Nov. 17, 1959] 


ORDER DENYING MOTION 


Upon consideration of the motion filed herein entitled 'Motion to 
vacate sentence pursuant to 28 U.S.C. Section 2255 and discharge de- 
fendant from custody", and of the opposition to defendant's motion to 
vacate sentence pursuant to Section 2255, and it appearing to the Court 
that the motion, files and records in the case conclusively show that 
the defendant is entitled to no relief, it is by the Court this 17th day of 
November, 1959 

ORDERED that said motion be and the same is. hereby denied. 


/s/ Burnita Shelton Matthews 


[ Filed Nov. 30, 1959] 
MOTION FOR RECONSIDERATION 


Comes now the defendant Clarence E. Watson, Jr., by and 
through his counsel Robertson and Roundtree and moves this Honorable 
Court to reconsider the Motion hereinto filed to vacate the sentence 
pursuant to 28th U.S.C., Section 2255 and discharge defendant from 
custody, and as reasons therefore respectfully represents to this 
Honorable Court as follows: 

1. The matters and things set forth in the Motion to Vacate the 
sentence and supplementary memorandum points and authorities clearly 
shows that a hearing should be held at which time testimony of the 
defendant, Clarence E. Watson, Jr., and other persons having knowledge 
of the matters and things set forth in the foregoing pleadings and affi- 
davits should be heard. 

2. In the case of Holliday vs. Johnston - 313 U.S. 342 and United 
States vs. Haymon, 342 United States 305, the Supreme Court specifically 
found that Section 2255 U.S.C. requires that the trial Court act on such 
a motion as is here presented to the Court in the following manner, 
"Cause notice there of to be served upon U.S. Attorney, grant a prompt 


65 


hearing thereon, determine the issue and make findings of fact, and 


conclusions of law with respect thereto". 

3. The defendant Clarence E. Watson, Jr. has been sentenced 
to a total term of forty (40) years and the matters with respect to, the 
alleged confessions which constituted a substantial part of the evidence 
against the defendant raised serious questions of law as to the validity 
of the admissibility of said statements, admissions or confessions, 
and an appeal from the findings of the jury at the trial should have been 
made. That Clarence E. Watson, Jr., the defendant herein was a 
person of only 18 years of age at the time of the trial, he was a person 
of limited education, schooling and understanding and could not com- 
prehend and move forward to protect the rights quaranteed him under 
our law without the effective assistance of counsel, which assistance 
we submit, included advising him of his rights to appeal from the 
findings of the jury at this trial. 

4, Such other and further matter as may be presented to the 
Court at a hearing upon this Motion for Reconsideration. Accordingly 
it is respectfully submitted and urged upon this Honorable Court that 
a prompt hearing be afforded this petitioner Clarence E. Watson, Jr. 
at which time he be given the opportunity to give testimony with re- 
spect to the matter set forth in the motion and the supplemental mem- 
orandum. 

/s/ EDovey J. Roundtree 
ROBERTSON & ROUNDTREE 
Attorneys of Defendant 


1808 Eleventh Street, N. W. 
Washington 1, D. Cc. 


ADams 4-1722 


(Certificate of Service) 


[ Filed Dec. 8, 1959] 


ORDER DENYING MOTION FOR RECONSIDERATION 


Upon consideration of the motion of defendant filed herein Novem- 
ber 30, 1959 for reconsideration of the motion of defendant filed herein 
entitled Motion to vacate sentence pursuant to 28 U.S.C. Section 2255 
and discharge defendant from custody" and denied by order of the Court 
entered herein November 17, 1959, it is by the Court this 8th day of 
December, 1959: 

ORDERED that said motion for reconsideration be and the same 
is hereby denied. 

/s/ Burnita Shelton Matthews 
JUDGE 


[ Filed Dec. 16, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
LEAVE TO PROCEED WITHOUT PREPAYMENT 
OF COSTS 


And Notice of Appeal From Order Denying Motion 
Under Section 2255 - 28 USC 


I, Clarence E. Watson, Jr. , being first duly sworn according to 
law, depose and say that I am the in the above-entitled cause, 
and, in support of my application for leave to proceed on appeal in 
said cause without being required to prepay fees or costs, state as 
follows: 

1. 

2. That because of my poverty I am unable to pay the costs 

of said suit or action. 

That I am unable to give security for the same. 

That I believe I am entitled to the redress I seek in 
said suit or action. 

That the nature of my cause of action is briefly stated 


as follows: 
Appeal from order denying relief under 
Tit. 28, Sec. 2255, without a hearing where 
substantial factual matters were raised by | 
the motion. | 
/s/ Clarence E. Watson, Jr. 
SUBSCRIBED and SWORN to before me this 11th day of December, 
1959. | 
/s/ Charles C. Moore | 
Notary Public, aS 
[ Filed Dec. 24, 1959] 
Let the applicant proceed without prepayment of oe and denying 
transcript of trial proceedings, without prejudice, transcript having 
been provided at time of trial. 


/s/ Burnita Shelton Matthews 
JUDGE 


[ Filed Dec. 24, 1959] 
NOTICE OF APPEAL 


Name and address of appellant: Clarence E. Watson, Jr., coca 
Penitentiary, Atlanta, Georgia. : 


Name and address of appellant's attorney: Robertson & Roundtree, 
1808 - 11th St., N.W. 
Offense: Housebreaking, Rape, Larceny. 


Concise statement of judgment or order, giving date, and nag sentence 
Order Denying Motion Pursuant to T. 28, U.S.C. Sec. 2255. 
Name of institution where now confined, if not on bail: Federal Peni- 


tentiary, Atlanta, Georgia. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. /s/ Clarence E. Watson, Jr. 


Appellant 
12/16/59 Robertson & Roundtree 
by Julius W. Robertson 
Attorney for Appellant. 
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[ Filed February 12, 1960] 


APPELLANT'S DESIGNATION AS TO PARTS OF 
RECORD TO BE PRINTED IN JOINT APPENDIX 


Comes now the Appellant, Clarence E. Watson, Jr., by his counsel 
and in compliance with Rule 16(b) of this Court designates the following 
for printing in the Joint Appendix: 

1. The Indictment. 

2. The Arraignment. 

3. Plea to Indictment. 

4. Transcript of the Proceedings at the Trial as indicated: 

(a) Testimony and Argument by Counsel pertaining 
to'the alleged confessions and illegal detention 
of the defendant, Vol. I, pages 128 thru 139; 
pages 195 thru 205; pages 229 thru 261; pages 
308 thru 315. 

(b) Ruling of the Court page 315. 

5. Verdict of Finding of Guilty, dated 23rd March, 1954. 

6. Judgment or Sentence and Commitment May 5, 1954. 

7. Motion to Vacate Sentence Pursuant to 28 U.S.C. Section 
2255; and Discharge Defendant from Custody filed June 8, 1959. 

8. Affidavits in Support of Motion To Vacate Sentence, as 
follows: 

(a) Affidavit of Clarence E. Watson, Jr., dated 
July 20, 1959. 

(b) Affidavit of Mary Lyles, dated July 20, 1959. 

(c) Affidavit of the defendant, Clarence E. Watson, 
Jr., dated December 16, 1959. 

9. Opposition of Government to Defendant's Motion to Vacate, 
pursuant to 28 U.S.C. Section 2255, dated July 21, 1959. 

10. Supplementary Memorandum in Support of Motion to Vacate 
Sentence filed the 14th day of November, 1959. 


11. Order Denying Motion to Vacate Sentence Without a Hearing 
dated the 17th day of November, 1959. 
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12. Motion for Reconsideration of Motion to Vacate Sentence 
dated 30th of November, 1959. | 
13. Order Denying Motion for Reconsideration dated 9th day of 
December, 1959. 
14. Notice of Appeal. 


15. This Designation. 

16. Affidavit in Support of Application for Leave to Proceed 
Without Prepayment of Costs, dated 16th December, 1959. 

17. Order of United States District Court Granting Leave to appeal 


without prepayment of costs, dated 24th December, 1959. 


/s/ Dovey Roundtree 

ROBERTSON & ROUNDTREE 
Attorneys for Appellant 
1808 - 11th Street, N.W.' 
Washington 1, D.C. 
ADams 4-1722 


[ Certificate of Service] 
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No. 15544 
QUESTIONS PRESENTED 


Where the facts disclose that appellant was arrested in 1953 
because fingerprint comparisons were made; that he was ar- 
rested at 6:40 p.m.; that he was taken to police headquarters 
arriving there at about 7:00 p.m.; that he was booked and 
‘processed for “roughly” one hour; that he confessed initially 
between 8:45 and 9:00 p.m. and again within minutes there- 
‘after; that the confessions were admitted into evidence under 
iproper instructions, that after conviction appellant failed to 
appeal,” in the opinion of the appellee, the following ques- 
tions are presented: 

' 4. Where a motion is made pursuant to 28 U.S.C. 2255, five 
'years after trial, is not the rule of law in existence at the time 
‘of trial to govern the question of admissibility of evidence? 

2. Was not the confession admissible in evidence both under 
| Mallory, infra as well as under Rettig, Pierce, Allen and Tillot- 
son supra? 


*See footnote 3 infra. 


Counterstatement of the Case 
Statute Involved 
Summary of Argument. 
Argument: 
I. The trial court properly denied without a hearing appellant’s 
motion to vacate judgment pursuant to 28 U.S.C. 2255_._. 
A. The confessions were admissible 
Conclusion. 


TABLE OF CASES 


Allen v. United States, 91 U.S. App. D.C. 197, 202 F. 2d 329, cert. 
denied 344 U.S. 869 


Porter v. United States, 103 U.S. App. D.C. 385, 258 F. 2d 658 (1958) . 
Rettig v. United States, 99 U.S. App. D.C. 295, 239 F. 2d 916 (1956). 
Sunal v. Large, 332 U.S. 174 (1947) 

Tillotson v. United States, 97 U.S. App. D.C. 402, 231 F. 2d 736 (1956) 


cert. denied 351 U.S. 989 
Watson v. United States, 101 U.S. App. D.C. 350, 249 F. 2d 106_--.- 


@N Vay yay 


United States Conrt of Appeals 


FOR THR DISTRICT OF COLUMBIA CIRCUIT 


No. 15544 


Cuarence FE. Warson, JR, APPELLANT 
v. 


Unyrep Staves or AMERICA, APPELLEE 


APPRAL FROM PHE UNITED STATHE DISTRICT COURT FOR THE 
DISTRIQT OF COLUMBIA 


BRIEF FOR APPELLEE 


QOUNTERSTATEMENT OF THE CASE 


On July 27, 1953, a three-count indictment was filed in the 
District Court, charging appellant with violations of 22 D.C.C. 
1801, 2202 and 2801 (housebreaking, larceny and rape respec- 
tively) (J.A.6). On July 31, 1958, appellant entered a plea of 
not guilty. On March 16, 1954, the trial was commenced be- 
fore a petit jury which culminated on March 23, 1954 in a 
verdict of guilty as indicted. (J.A. 54). On April 30, 1954, 
appellant was sentenced to a term of imprisonment for a period 
of three years to ten years on count one, one year on count 
two, said sentence to run concurrently with sentences imposed 
on count one and ten years to thirty years on count three, to 
take effect at the expiration of the sentence imposed on count 
one (J.A. 54,55). More than five years later, on June 8, 1959, 
appellant filed a motion to vacate sentence pursuant to title 
2 U.S.C. 2255 (J.-A. 55-58). Opposition was filed thereto 
(J.A. 58-61) by the government and after due consideration, 


(a) 
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the trial court, on November 17, 1959, denied the motion on the 
grounds that the motion, files and records in the case con- 
clusively showed that the defendant was entitled to no relief 
(J.A. 64). A motion for reconsideration filed on November 30, 
1959 was denied on December 8, 1959 (J-A. 66). This appeal — 
followed. The transcript of the trial proceeding disclosed the 
following: ~ : 

Patrick Dennihan testified that he was a member of the 
Homicide Squad of the Metropolitan Police Department; that 
in company with other officers, on July 17, 1953, he arrested 
appellant at his home at about 6:40 p.m. (J.A. 12); that he 
was immediately taken to headquarters, arriving there at 
about 7:00 p.m. (J-A. 13); that he was then processed through 
the Identification Bureau and about 8:00 o’clock the witness 
“merely asked” appellant a few questions. At about “quarter 
‘to nine he got to talking to the defendant himself” (J.A. 13) 
concerning the instant crime (J.A. 13).. Between 8:45 and 
9:05 on that date, appellant made an inculpatory statement 
in Chief Scott’s Office (J.A. 13). At about 9:10 p.m. Lt. Sulli- 
van, Chief of the Sex Squad, and Chief Scott came into that 
room (J.A. 13) and appellant repeated the statement. The 
witness stated that he had not made any promises or threats; 
nor had he offered any inducements? to appellant who com- 
pletely confessed the crime (J.A. 14-15). He was subsequently 
questioned regarding other crimes and a reenactment of this 
and other crimes took place the next morning. 

Upon cross-examination, James K. Hunter, a member of the 
Metropolitan Police Department, testified that he saw appel- 
lant for the first time at appellant’s home (J.A. 31); that he 
went there with Chief Scott, Officer Dennihan and Lt. Hartnett, 
and some others; that their purpose was to arrest appellant “on 
the charge of which he is now on trial” and that.“what had led 
them to believe this was the man for this particular charge” 
was the fact. that “the Identification Bureau had matched the 
fingerprints” (J.A. 31) and that this information regarding 
the fingerprints had been secured on July 17. About twenty 


1He did ask him at the time whether he would like something to eat or 
drink, to which a “no” reply was given. ‘ : P 
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minutes after appellant’s arrest, he was brought down to the 
Police Headquarters where the witness saw him being processed 
at the Identification Bureau.’ 

The following took place when Officer Miller, a fingerprin 
expert was on the stand (Tr.218): © - 

Mr. Toomey. I am informed by Mr. Smithson that 
he will have three, four or possibly more witnesses to 
the identification of the fingerprint-phase. 

We are prepared at this time to stipulate that the 
prints which will be offered in evidence by Mr. Smith- 
son were the prints and are the prints of the defendant. 

Mr. Smrruson. I would like the stipulation to be 
amplified; I believe counsel understands the necessity 
for the amplification. The fingerprints were lifted from. 
the vertical window sill * * *. That there were two 
sets further down, and that they were found in the liv- 
ing room, on the window in the living room, “** on 
May 1st by the officer. 

_ The Court. Do I understand that you are stipulat- 
ing that these are the fingerprints. 

Mr. Toomey. Yes sir, that is correct. 

The Courr. And he understands that. 

Mr. Wappen. That is consistent with our planned 
defense. 


Appellant testified in his own behalf stating that he was 
arrested around 6:45 p.m. on July 17, 1953, at 2100 19th 
Street NW. (J.A. 39), by Detectives Scott, Patrick Dennihan 
and others; that he was immediately taken to Police Head- 
quarters where he was fingerprinted and photographed; that 
he did not go to bed and received no sleep from 7 p.m. until 
9:30 a.m. the next morning; and that he was beaten by 
Patrick Dennihan between 1:00 and 1:30 in the morning on 
July 18th (J.A. 41). 

2 Processing “consists of a history, as to his birth, parents, work history, 


fingerprints, palm, photographs, measurements” etc. and’ in this case took 
“roughly an hour” (Tr. 140). 
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STATUTE INVOLVED. 
Fitle 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custady under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was im- 
posed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic- 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no 
relief, the court shalt cause notice thereof to be served 
upon the United States Attorney, grant a prompt hear- 
ing thereon, determine the issues and make findings 
of fact and conclusions of law with respect thereto. If 
the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral at- 
tack, or that there has been such a denial or infringe- 
ment of the. constitutional rights of the prisoner as to 
render the judgment vulnerable to collateral attack, 
the court shalb vacate and set the judgment aside and 
shall discharge the prisoner or resentence him or grant 
@ new trial or correct the sentence as may sppear 
appropriate. 

A court may entertain and determine such motion 
without requiring the production. of the prisoner at the 
hearing. 

The sentencing court shall not.be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. : 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 


§ 


An spplitation for » writ of habeas corpus in behalf’ 
of & prisoner who is authorised to apply for relief by’ 
motion pursuant to this section, shall not be enter~ 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sen- 
enced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his 
detention. 

SUMMARY OF ARGUMENT 


Where the record discloses that a confession would have been 
admissible both under the Mallory rule, infra 28 well as under 
the rule in existence at the time of arrest and trial, appellant's 
contention that bad he appealed there was sufivient ground for 
reversal is without merit. The confessions were not induced 
by any alleged illegal detention. There was probable cause to 
arrest. There was no detention or interrogation for the purpose 
of eliciting damaging statements to support the arrest. Ap- 
pellant was identified by the complaining witness at the trial. 
His fingerprints were recovered at the scene of the crime. At 
most the confession was cumulative. Since no manifest in- 
justice can therefore be shown, the trial court committed no 
etror in denying appellant’s motion to vacate without & hear 
ing. The motion files and revords of the case conclusively 
showed that appellant was entitled to no relief. 


ARGUMENT 


L The trial court properly denied without a henring appel- 
fatt’s motion to Vacate Judgment pursuant to 23 U.S.C. 
2255 


We vonesde that where affidavits ate submitted, containing 
facts bringing into issue the court’s jurisdiction, appefiant 
would be entitled to.a hearing. But where, as in the instant 
case, the affidavits raize no issue affexting the trial court's juris- 
dition, no hearing is required since the “files, records and mo- 
tion” conclusively show that the appellant was entitled to no 
relief. The only fact set forth in the affidavits is ¢hat counsel 
at the conclusion of the trial, in a discussion with appeliant and 
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his parents as to “what could be done next for our son” (J.A. 
61), stated that no appeal should be taken from the guilty 
verdict. No allegations have been made that .e trial attorney 
failed to represent appellant properly througl every stage of 
the trial or that he failed in some manner to effectively attempt 
to combat the charges for which appellant was being tried. On 
the-contrary the transcript discloses that trial counsel always 
protected the record. The only representation now made is 
that counsel in his judgment, advised his client and his client’s 
parents that no appeal should be taken.* 


A. The confessions were admissible 


- It would seem apparent that the fullest relief petitioner 
could hope to receive pursuant to the instant motion, should be 
the right to have a direct appeal. He should certainly not be 
entitled to a new trial as a matter of right because he attacks 
only the allegedly poor advice given to him subsequent to the 
trial proceedings and appears content with his representation 
in the forum. We submit that a review of the proceedings 
upon the trial must lead to the conclusion that the confessions 
were. admissible. 

_ The record discloses that appellant was arrested at his home 
on July 17, 1953 at 6:40 p.m.. He was immediately taken to 
police headquarters, arriving there at about 7:00 p.m. (J.A. 
12,13). It took “roughly” about an hour to process and book 
him (Tr. 140). Between 8:45 p.m. and 9:05 p.m. he made 
his first inculpatory statement (J.A. 13) with his second con- 
fession almost immediately following. This, we submit, was 
in effect a threshold confession made without promises, threats; 
inducements or brutality. The confessions were not induced 
by any alleged illegal detention. The arrest was made upon 


* In view of this Court’s order in Hodges v. United States, No.'14683, now 
awaiting a hearing en banc upon the issue as to whether a hearing. is 
required where appellant claims the right to attack collaterally under 28 
U.S.C. 2255 the validity of his judgment of conviction on the basis of the 
admission in evidence of an alleged coerced confession, appellee does not 
argue this question at the present time. Since the trial transcript is part 
of this record on appeal and assuming arguendo, that appellant may. raise 
the aforementioned issue, appellee submits that if an appeal had been 
granted, the judgment would have been affirmed on the merits insofar as 
the confession is concerned. : 
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fingerprint comparisons (J:A. 31, 46). There was no detention 
fer the purpose of eliciting damaging statements in order to 
Support the arrest. Cf. Mallory v. United States, 354 US. 449. 
Tn Fact the evidénes cleatly shows that the prosecution had 
pegitive fingerprint evidence connecting appellant with the 
ime: Trial counsel for appeliant, both stipulated as part of 
their planned défense, that the fingerprints found on the scene 
of the rime were appellant’s (Tr. 218; 219). 

: It may be emphasized that this crime occurred, and the trial 
held, before the Mallory decision was handed down. The rule 
of Jaw in this Circuit at the time this trial was held was exitihci- 
ated in the case of Rettig v. United States, 99 US. App. DL. 
295, 239 F. 2d 916 (1956). There a majority of the judges were 
in sgreerbent thst 

beferé adihisciond 6r tonfessions are to be excluded under 
he MeNabb rule, the inculpatory statements must be 
hot t6 kave been induived by.an illegal detention, to 

_ have been elicited through illegality, and thus t6 consti- 
tute fruits of wrongdoing by the officers. The disclo- 
sures must have been the result of the unlawful 
detention. 


See also Pierce v. United States, 91 U.S. App. D.C. 19, 197 F. 
2d 189; Allen v. United States, 91 US. App. D.C. 197, 202 F. 
2d 329, cert. denied 344 U.S. 869; Tillotson v. United States, 
97 US. App. D.C. 402, 231 F. 2d 736 (1956) cert. den. 351 
US. 989. 

A subsequent change in the law or the impact of a new de- 
cision is not sufficient to warrant relief. Mallory, supra, should 
not be considered. If at all, the law at the time of the trial 
must determine. See Sunal v. Large, 332 US. 174 (1947). 
Over five years have elapsed while appellant, with full knowl- 
edge of appeals, has slept on his alleged rights.‘ 

Appellant’s subsequent detention did not invalidate his 
threshold confessions. Mitchell v. United States, 322 US. 65 
(1944). His re-enactment of the crime was purely cumulative, 
Cf. Porter v. United States, 103 U.S. App. D.C. 385, 258 F. 2d 


———_ 
<The records of this court disclose the several appeals taken by appellant 
in his other cases. 
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685 (1958) to positive identification by the complaining wit- 
ness in the courtroom. His subsequent detention during which 
other confessions of other crimes were obtained and declared 
jnadmissible * cannot be considered in the instant case for it 
has no application to the issues here. Apparently the court 
instructed upon voluntariness (J.-A. 52). No objection was 
made to the charge. In fact, counsel for appellant announced 
that he was “content” (J.A. 53). 


CONCLUSION 


Wherefore, it is respectfully requested that the judgment of 
the District Court be affirmed. 


Otiver GascH, 
United States Attorney. 
Cart W. BELCHER, 
NarHan J. Pav.son, 
Assistant United States Attorneys. 


* Watson V. United States, 249 F. 2d 106, 101 U.S. App. D.C. 350. 


